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IN THE UTAH COURT OF APPEALS
JACK C. BILLINGS,
Case No.

Petitioner,

950562-CA

v.
UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING,
Respondent.

)

Priority 14

]

BRIEF OF RESPONDENT

JURISDICTION
This is an appeal from a final agency order.

The Court of

Appeals has jurisdiction over this appeal pursuant to Utah Code
Ann. § 63-46b-16(l) (1993) and Utah Code Ann. § 78-2a-3(2)(a)
(Supp. 1995).
DETERMINATIVE STATUTES AND RULES
The following statutes and rules are relevant to the
determination of this case: 42 U.S.C.A. § 1383c(a) (Supp. 1996);
42 U.S.C.A. § 1396 (1992); 42 U.S.C.A. § 1396a(a) (Supp. 1996);
42 U.S.C.A. § 1396a(f) (Supp. 1996); 20 C.F.R. §§ 416.1201,
416.1205, 416.1207, 416.1210, 416.1230, 416.1231(b) (1994); 42
C.F.R. § 435.120, 435.121, 435.541, 435.909(b) (1994); Utah State
Medicaid Manual, Volume H I D Sections 303-6, 501-3, 503-1, 503-2,

521-16(0, 521-18; Utah Code Ann. §§ 26-18-1 to 26-18-11 (1989"
and Supp. 1994); Utah Admin. R. 414-1-1 through 414-1-22 (1994);
Utah R. App. P. 11(e) (2) .
ISSUES PRESENTEP/STANPAfiD OF REVIEW
1.

Was the determination by the Social Security

Administration that Billings was eligible for SSI benefits
determinative of Billings' Medicaid eligibility on June 1, 1994?
2.

Did the Division of Health Care Financing (DHCF)

correctly determine that Mr. Billings exceeded the asset
limitations for receiving Medicaid benefits?
These questions require the Court to construe federal and
state statutes, regulations and rules governing the Medicaid
program.

Thus, they present questions of law and this Court

accords no particular deference to the agency decision, but
reviews it for correctness. Allen v. Department of Health, 850
P.2d 1267, 1269 (Utah 1993); Bleazard v. Department of Health,
861 P.2d 1048, 1049 (Utah App. 1993).
STATEMENT OF THE CASE
Mr. Billings applied for SSI on June 23, 1993 and was
approved for SSI in September 1994, retroactive to June 1993.

In

September 1994, Billings applied for Medicaid benefits,
retroactive to June 1, 1994. According to the agency final
order, Billings' assets exceeded the Medicaid limit by $69.49 on
June 1, 1994.
eligibility.

For that reason, Billings was denied Medicaid
Mr. Billings asked for reconsideration of his
2

Medicaid ineligibility determination and that was also denied. *>
Billings seeks review of the Division's final order denying his
Medicaid eligibility.
STATEMENT OF FACTS
Jack Billings is self employed.

He has operated his sole

proprietor's business, Printing Machinery Parts, since 1987. (R.
46).

He applied for Social Security Income (SSI) on June 23,

1993.

(R. 46). He was eventually approved for SSI because of

his blindness and received an SSI check for $4,204.65 on or about
September 7, 1994, which included back payments from June 23,
1993, through September 1994.

(R. 46).

Jack Billings applied for Medicaid benefits on September 21,
1994, requesting retroactive benefits back to June 1, 1994.
1).

(R.

Notwithstanding the SSI approval, the Office of Family

Support (OFS) determined that the petitioner was ineligible for
Medicaid because his assets exceeded the Medicaid asset limit of
$2,000.00.
1994.

OFS sent a Medicaid denial letter on September 30,

(R. 1). The petitioner disagreed with the OFS denial

action, specifically the apparent inclusion of his business
checking account and requested a formal hearing on October 7,
1994.

(R. 2-3).

After a prehearing conference conducted over the telephone
on November 9, 1994, the hearing officer sent Mr. Billings a
letter asking him to verify the designation of dividends from his
New York Life Insurance Policy as either a dividend addition or a
3

dividend accumulation account.

(R. 6). A second prehearing

conference was scheduled for December 7, 1994.

(R. 9). The

confusion regarding the checking account as a business account
was solved when OFS stipulated that the Printing Machinery Parts
account was indeed a legitimate business account.

(R. 47).

After a formal adjudicative hearing on June 8, 1995, Hearing
Officer Douglas Jensen recommended that the determination of
Billings' ineligibility due to excess nonexempt assets be
affirmed.

The decision cited the Utah State Medicaid Manual,

Volume HID Sec. 503-1, Eligibility Rule for Assets:
To be eligible for medical assistance, a client's
countable assets must be equal to or less than the
applicable asset limits ($2,000.00). It makes no
difference if the client receives SSI, although most
SSI recipients do not have assets exceeding the
Medicaid asset limit.
Mr. Billings' total assets were found by the hearing officer
to be as follows:
1.

The petitioner had a business checking account at First
Security Bank in the name of Printing Machinery Parts.

2.

The petitioner had a personal savings account at First
Security Bank with an account balance of $304.03.

3.

The petitioner had a Key Bank NOW account opened on
September 19, 1994, which contained the monies received from
the SSI lump sum payment.

4.

The petitioner owned three U.S. Savings Bonds. The $25.00
face value Series E bonds were purchased in June 1950. The
November 1, 1994, redemption value for each individual bond
was $150.53 for total value of $451.59.

5.

The petitioner owned a $1,000.00 face value life insurance
policy with New York Life Insurance Company. The policy
purchase date was July 16, 1946. Dividends and interest

4

earned on the policy had been deposited in a separate, but
related, accumulation account.
6.

The New York Life accumulation account had been credited
with a yearly dividend and yearly interest on the yearly
anniversary date (July 16th of each year). Interest on the
accumulation account was compounded daily but not
distributed until the anniversary date. The June 1, 1994,
account balance was $1,841.84.

(R. 46).
Due to the earlier stipulation reached with OFS, the value
of the business checking account and the Key Bank NOW account
were not considered to be available as assets.

(R. 47). After

the formal hearing, Hearing Officer Douglas Jensen recommended
that the OFS determination of Billings' ineligibility for
Medicaid due to excess assets be affirmed and set forth the
following calculation of his assets:
June 1, 1994, accumulation account balance
Plus the value of the savings account
Plus the value of U.S. Savings Bonds
Total Countable Medicaid assets:

$1,313.87
304.03
451.59
$2,069.49

(R. 51).
This Recommended Decision was adopted in its entirety by the
Acting Director of DHCF on June 13, 1995.

(R. 43-44).

Upon

further administrative review by the Division's acting director,
Mr. Billings' request for reconsideration was denied on August
21, 1995.

(R. 43-44) .

Mr. Billings disagrees with this determination, particularly
with DHCF's valuation of the availability of his life insurance
accumulation account balance. Having exhausted his remedies at
5

the administrative level, Billings has requested the Utah Court
of Appeals to review the agency final determination. Mr.
Billings did not request a transcript of the formal hearing
record.
SUMMARY OF AfiSWgNTS
Congress created Medicaid coverage for categorically needy
individuals in 1965, to be paid for with federal and state funds.
Consistent with Congressional mandates and the Medicaid state
statutes, the Division of Health Care Financing (DHCF) determines
who will receive assistance based upon the relative need of all
who may be eligible.

In that respect, DHCF establishes the asset

limitations for the Medicaid program.

It is reasonable and

appropriate for DHCF to distribute scarce public funds by
rendering ineligible those who have accumulated assets from which
they could provide for the costs of their own medical care.
An applicant's eligibility is based in part upon accumulated
assets held at the first moment of the month for which Medicaid
coverage is sought.

Significantly, in Utah, an SSI recipient

does not automatically qualify as a Medicaid recipient.

DHCF

must calculate, independently of the Social Security
Administration, an applicant's assets.

In the instant case, Mr.

Billings' assets on June 1, 1994 exceeded the $2,000 Medicaid
asset limit established by DHCF in accordance with federal law.

6

ARGUMENT
I.

MR. BILLINGS' SSI ELIGIBILITY IS NOT
DETERMINATIVE OF HIS MEDICAID ELIGIBILITY
UNDER UTAH'S MEDICAID PLAN.

Mr. Billings argues that he automatically qualified for
Medicaid coverage because the Social Security Administration
(SSA) had previously found him eligible to receive SSI. He
believes that merely because he is "categorically needy," Utah is
compelled to find him eligible without first evaluating his
available resources.1

In his pro se brief, Billings' first three

issues focus upon previous SSA calculations and his eligibility
determination which he believes are controlling of his Medicaid
eligibility.

However, a review of relevant federal and state

regulations demonstrates that a Medicaid applicant does not
become automatically eligible for services simply because that
applicant was previously found SSI eligible.

Categorically Needy Persons
Medicaid was established by Congress in 1965 as Title XIX of
the Social Security Act "for the purpose of providing federal
financial assistance to states that choose to reimburse certain

a

While it
SSI as of June
calculated Mr.
information is

is true that SSA found Mr. Billings eligible for
23, 1993, DHCF was not made aware of how SSA
Billings' asset valuations. (R. 61). That
not in the record on this appeal.

7

costs of medical treatment for needy persons." Harris v. McRae,
448 U.S. 297, 301 (1980).

It is a program designed "to make

medical services for the needy more generally available," S. Rep.
No. 404, 89th Cong., 1st Sess., pt. 1, at 2014 (1965). [Addendum
A].

To this end, Congress appropriates funds
[f]or the purpose of enabling each State, as far as
practicable under the conditions in such State, to
furnish . . . medical assistance on behalf of families
with dependent children and of aged, blind, or disabled
individuals, whose income and resources are
insufficient to meet the costs of necessary medical
services . . . .

42 U.S.C.A. § 1396 (1992). [Addendum B ] .
A participating state must provide Medicaid coverage to
"categorically needy" persons, 42 U.S.C.A. § 1396a (a) (10) (A) (i)
(Supp. 1996). [Addendum C]. The "categorically needy"—a group
that includes dependent children as well as aged, blind, or
disabled adults—receive both cash payments and Medicaid
coverage.

However, in order to be eligible for this assistance,

their income and resources must both be below limits set by the
Department of Health and Human Services.
416.1201/ 416.1205/ 416.1210 (1994).

See 20 C.F.R. §§

[Addendum D].

A person applying for Medicaid coverage is not permitted to
"spend down" excess resources against incurred medical bills in
order to become eligible as "categorically needy."

Resource

determinations are made as of the first moment of the month for
which the applicant seeks Medicaid eligibility.

See 20 C.F.R. §

416.1207(a) (1994), Utah State Medicaid Manual, Volume H I D
8

Section 503-2. [Addenda D and E ] .
The Department of Health, Division of Health Care Financing
(DHCF), is the designated Utah agency responsible for
administering the Medicaid program in accordance with federal and
state law requirements.

Utah Code Ann. § 26-18-3(1) (1989); Utah

Code Ann. § 26-18-2.1 (1989).

The Utah Legislature has given the

Division broad authority to develop policies to implement the
Medicaid program and to develop eligibility standards consistent
with federal requirements.

Utah Code Ann. § 26-18-4(1) (1989);

Utah Code Ann. § 26-18-3(2) (1989).
Accordingly, persons with disabilities may seek Supplemental
Security Income (SSI) or they may seek Medicaid services from
DHCF or, as in the instant case, they may pursue both avenues of
assistance.

Significantly, SSI and Medicaid are separate

programs, authorized and regulated by separate laws, and
administered by separate agencies. Admittedly, there is
considerable interplay between the programs and the agencies that
administer them.

Persons with disabilities can qualify for

Medicaid under several different eligibility categories, although
the available categories vary from state to state because most
are state options.

These individuals also must meet other

applicable Medicaid eligibility conditions.
Under Title XIX of the Social Security Act, participating
states must provide Medicaid services to the aged, blind, and
disabled who are either (a) SSI recipients or (b) individuals who
9

meet eligibility criteria more restrictive than the requirements
for SSI. £££ 42 U.S.C.A. § 1396a(a)(10)(A)(i)(I) (Supp. 1996);
42 U.S.C.A. § 1396a(f)(Supp. 1996); 42 C.F.R. §§ 435.120, 435.121
(1994). [Addenda C and F]. This interplay between SSI
eligibility and a state's determination of Medicaid eligibility
may be handled in one of three ways.
The first option is for a state to elect to automatically
provide Medicaid coverage to all persons receiving SSI benefits.
States exercising this option enter into a Section 1634 Agreement
with the Social Security Administration.2

See 42 U.S.C.A. §

1396a(a) (10) (A) (i) (I) (Supp. 1996); 42 C.F.R. §§ 435.120,
435.909(b) (1994); 42 U.S.C.A. § 1383c(a) (Supp. 1996).3 [Addenda
C, F, G].

As a second option, states may elect to base Medicaid

coverage of the aged, blind, or disabled on requirements more
restrictive than those for SSI.
"209(b)" states.

Such states are known as

42 U.S.C.A. § 1396a(f) (Supp. 1996)(formerly

Social Security Act § 1902(f), enacted by P.L. 92-603 § 209(b)
and implemented by 42 C.F.R. § 435.121).
The third option available to states is to utilize SSI
criteria but also conduct an independent evaluation for Medicaid
eligibility.

Under this scenario, states are known as "SSI

2

Section 1634 refers to the statutory provision's Social
Security Act codification.
Subchapter XVI of the Social Security Act is the
Supplemental Security Income for the Aged, Blind, and Disabled
Subchapter of the Act.
10

criteria" states. Utah is one of only seven states employing
this method of Medicaid determination of SSI recipients.

See

Social Security Program Operation Manual (POMS) SI 01715.010A.2.
[Addendum H] .
Because Utah is an SSI criteria state without a Section 1634
agreement, DHCF does not have to accord automatic coverage to SSI
recipients like Mr. Billings.

Consequently, DHCF requires a

separate application from those SSI recipients who seek Medicaid
services. Furthermore, Utah's Medicaid Manual states:
To be eligible for medical assistance, a client's
countable assets must be equal to or less than the
applicable asset limits. It makes no difference if the
client receives SSI, although most SSI recipients do
not have assets exceeding the Medicaid asset limit. [4]
Volume HID, Section 503-1 [Addendum E].
Additionally,
The receipt of SSI does not necessarily mean that the
client meets the asset criteria. You should verify all
countable assets. Any client with countable assets
over the asset limit is not eligible for Medicaid. You
should inform Social Security of a Medicaid denial for
an SSI recipient due to assets.
Volume HID, Section 501-3.

[Addendum E ] .

In the instant case, DHCF recognized Utah as an SSI criteria
state by reaffirming its responsibility to conduct an independent

4

The Medicaid asset limit for a one person household, such
as Mr. Billings' household, is set at $2,000. See Utah State
Medicaid Manual, Volume HID, Section 503-3 [Addendum E]. Social
Security has the same asset limit for a one person household.
See 20 C.F.R. § 416.1205(c) (1992) [Addendum D].
11

evaluation of eligibility for an SSI recipient like Mr. Billings.
(R. 53). Moreover, DHCF's acting director explained that
"Medicaid must make an independent eligibility decision separate
from SSI. . . . The Medicaid Hearing Officer does not have the
authority to review and rule on if the SSI determination was
correct.

The authority lies only within the Medicaid program and

the facts in this case sustain the finding contained in the
Recommended Decision."

(R. 62). Therefore, Billings' SSI

eligibility is not dispositive of his Medicaid eligibility.

His

application was correctly and independently evaluated by Utah's
duly authorized Medicaid agency.
II. DHCF CORRECTLY DETERMINED THAT MR. BILLINGS'
ASSETS EXCEEDED THE MEDICAID ASSET LIMITATIONS.
On September 21, 1994, shortly after he received
notification from SSA of his SSI eligibility, Mr. Billings
applied for Medicaid benefits, requesting retroactive benefits
back to June 1, 1994.5

OFS reviewed Mr. Billings' assets and

determined that they exceeded the $2,000 asset limit for a one
person household.6

(R. 1) . Mr. Billings requested a hearing.

5

The record below does not reflect why Mr. Billings decided
to seek Medicaid as of June 1, 1994. However, his assets are
reviewed as of the "first moment of the month" for which he seeks
eligibility. See Medicaid Manual, Volume HID, Section 503-2/ 20
C.F.R. § 416.1207 (1992). [Addenda D, E ] .
6

Because Mr. Billings made his application for Medicaid on
June 1, 1994, one year after SSA reviewed his assets for SSI
eligibility, those twelve months of appreciation of his assets
could account for the difference in SSA's and Medicaid's
12

The agency determined that Mr. Billings exceeded the Medicaid
asset limit due to the combined valuations of his savings
account, U.S. Savings Bonds, and his accumulation account
attached to his life insurance policy.
Initially, Mr. Billings raised a number of concerns about
the State's initial calculation of his eligibility.

However, as

noted in the Recommended Decision, those issues "were able to be
settled without a hearing decision on their individual merits."
(R. 47). Thus, those issues with respect to Mr. Billings'
business account are not before the Court since they were not
considered an available asset.
In addition, Mr. Billings does not dispute the DHCFfs
calculation of the value of either his personal savings account
or his savings bonds and their accrued redemption value. Mr.
Billings does not dispute that his savings account is valued at
$304.03 or that his U.S. Savings Bonds are valued at $451.45.
Rather, Mr. Billings focuses his objections on whether the
agency's inclusion of the accumulation account attached to his
life insurance policy as an asset was correct.7
calculation of his asset totals. However, the record below does
not reveal how SSA made its eligibility calculations or if Mr.
Billings had revealed all of his assets to the federal agency.
For purposes of this appeal, the SSA determination is irrelevant
since state and federal laws clearly require Utah's Medicaid
agency to perform its own review of Mr. Billings' Medicaid
eligibility.
7

Mr. Billings appears to argue that he should have received
a letter from OFS detailing the calculation of his accumulation
13

Mr. Billings owned a life insurance policy with a face vaiue
of $1,000.

This policy is exempt for asset consideration under

Utah's Medicaid policies as long as the face value does not
exceed $1,500.
521-16(C).

&££ Utah State Medicaid Manual, Vol.HID Section

20 C.F.R. § 416.1230(a) (1994). [Addenda D and E].

Therefore, the policy itself is not included in the asset
calculation for purposes of determining Medicaid eligibility.
However, that policy had been accumulating dividends as well as
interest in a separate account, in accordance with the dividend
option selected by Mr. Billings.

(R. 48).

These accumulations

cannot be excluded as assets under the life insurance exclusion,
unless they can be excluded under another provision, such as the
"burial funds" exclusion.
DHCF found that the dividends and interest accruing to
Billings' life insurance policy were "accumulations."

(R. 62).

Mr. Billings is precluded from challenging this finding, because
he did not request a record of the transcript of all evidence
relevant to that finding or conclusion.
11(e)(2).

See Utah R. App. P.

Therefore, DHCF's determination that the accrued

dividends and interest were deposited in an "accumulation
account" attached to the insurance policy is controlling in this
account valuation. Appellant's Brief at 14-15. However, the
record does not demonstrate that any issue regarding
defectiveness of the notice was raised at Billings' formal
hearing. Therefore, he is precluded from raising any issues
regarding defectiveness of notice for the first time on appeal.
Brinkerhoff v. Schwendimann, 797 P.2d 464 (Utah App. 1990).
14

appeal.
Mr. Billings testified that he had declared the life
insurance accumulation account to be part of a "burial fund"
designation.

He had also completed a Burial Resource Statement

regarding this account when he applied for SSI on August 6, 1993.
DHCF found these actions sufficient to constitute a designation
of the accumulation account as "burial/funeral funds" in
accordance with the Utah State Medicaid Manual, Volume H I D
Section 521-18(B).

(R. 49-50).

See also 20 C.F.R. §416.1231(b)

(1994). [Addenda D and E ] .
In determining the assets of a Medicaid applicant, an amount
not in excess of $1,500 of funds specifically set aside for the
burial expenses of the individual will be excluded as an asset.
See 20 C.F.R. § 416.1231(b) (1) (1994); Utah State Medicaid Manual,
Volume H I D 521-18.

However, the applicant's $1,500 burial funds

exclusion must be reduced by amounts in an irrevocable burial
trust available to meet burial expenses.
416.1231(b)(5)(ii) (1994).

20 C.F.R. §

Mr. Billings did not have an

irrevocable burial trust.
An applicant's $1,500 exclusion for "burial funds" must also
be reduced by the face value of insurance policies on the life of
the individual owned by the individual if the cash surrender
value of the polices has already been excluded from resources in
accordance with 20 C.F.R. § 416.1230 and Utah State Medicaid
Manual, Volume H I D Section 521-16(1)(C).
15

The face value of

Billings' life insurance policy had already been excluded from
his resource calculation as described above.

Therefore, Mr.

Billings' $1,500 burial fund exclusion must be decreased by
$1,000, the face value of his life insurance policy.

That

reduction leaves Mr. Billings with $500 which could be excluded
from his accumulation/burial funds account as assets.

On June 1,

1994, Mr. Billings had an accumulation/burial fund balance of
$1,841.81.

(R. 50). This balance could be reduced by the $500

burial fund exclusion, making the remaining account balance of
$1,341.84 a countable asset. (R. 50).
However, that is not the end of the analysis.

Social

Security regulations provide further:
Interest earned on excluded burial funds and
appreciation in the value of excluded burial
arrangements which occur beginning November 1, 1982, or
the date of first SSI eligibility, whichever is later,
are excluded from resources if left to accumulate and
become part of the separate burial fund.
20 C.F.R. § 416.1231(b)(7) (1994)(emphasis added). [Addendum D].
DHCF concluded that any additions to the excluded value of
Mr. Billings' accumulation/burial fund account after his SSI
eligibility date, including both dividends and interest, could
also be excluded from resource considerations in Mr. Billings'
case.

(R. 50). This exclusion of the increase in value of his

burial account is calculated from the date of first SSI
eligibility, not from the first moment of the month in which the
applicant seeks Medicaid—in Mr. Billings' case, the relevant
16

date is June 23, 1993.

(R. 50-51),

The evidence below demonstrated that yearly dividends and
interest were paid into Mr. Billings' accumulation/burial fund
account on July 16 of each year.

(R. 48, 51). As of the date of

his Medicaid application (June 1, 1994), the 1993-1994 annual
appreciations had not been added to his account so no adjustments
needed to be made for the 1993-94 appreciation to the $1,841.84
account balance on June 1, 1994. However, on July 16, 1993,
after his SSI eligibility was determined on June 23, 1993,
$103.56 in dividend and interest payments was added to Billings'
accumulation/burial fund account.

(R. 51) .

The $103.56 in earnings distributed on July 16, 1993 was
for the entire 1992-1993 year, not just for the period from June
23, 1993 (SSI eligibility date) to July 16, 1993.8

DHCF

calculated that the $500 burial fund exclusion was 27% of the
$1,841.84 (the total accumulation account on the Medicaid
eligibility date).

Therefore, the increase in value of the

excluded funds would be 27% of the total increase of $103.56 or
$27.97.

Adding that excluded amount to the excluded $500, the

hearing officer deducted $527.97 from the total accumulation/
8

The hearing officer did not prorate the earnings between
the yearly total and the total that would be attributable to the
time period from June 23 to July 16, 1993. Thus, the hearing
officer actually allowed for a greater exclusion than he needed
to allow. In his November 23, 1993 letter to the hearing
officer, Mr. Billings appears to acknowledge that only the
accumulation increase since June 23, 1993 would be exempt from
resource counting. (R. 11).
17

burial fund account of $1,841.84.
The countable Medicaid asset value of the accumulation/
burial fund account totaled $1,313.97 on the June 1, 1994
Medicaid eligibility date. Adding that amount to the values of
the saving account and U.S. Saving Bonds, DHCF found countable
Medicaid assets of Mr. Billings to be $2,069.49—$69.49 in
of the Medicaid resource limit.

excess

Therefore, Mr. Billings was

found to be ineligible for Medicaid benefits on June 1, 1994.
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These calculations can be described as follows:

Excluded assets
Business account
SSI lump sum account
Life insurance policy
(Face value $1,000)

Countable assets
Savings account
U.S. Bonds
Life insurance accumulation account=Burial funds

$

304.03
451.59
1,313.87

TOTAL COUNTABLE ASSETS

$2,069.49

The Life Insurance accumulation account=Burial fund valuation of
1,313.87 was calculated as follows:
Total "burial" account

$1,841.84

[$1,500 is excludable
as asset]

$1,500.00

Reduce exclusion by
face value of life
ins. policy
EXCLUDED

-1,000.00
$ 500.00

Add appreciation on excluded $500
Appreciation = $103.56
(Excluded funds)
(total funds)
27% x 103.56 =

$500.00 = 27%
1,841.84
$27.97

ALSO EXCLUDED

$ 27.97

TOTAL EXCLUDED
TOTAL "BURIAL ACCOUNT" COUNTED

19

-527.97
1,313.87

The agency's determination regarding Mr. Billings' assets
is clearly founded upon state policy which is premised upon
Social Security and Medicaid regulations.

The Medicaid option

selected by the State of Utah, being an SSI criteria state
without a Section 1634 Agreement with SSA, clearly allows for and
mandates the State to calculate Medicaid

eligibility separate

from SSI. Although the Social Security Administration may have
failed to take into account certain assets in its calculation one
year earlier, the State of Utah is not bound by the SSA
determination of SSI eligibility.

The State is required to make

its own assessment of the value of Mr. Billings' assets and their
availability to him.

Clearly, DHFC's analysis of Mr. Billings

assets and their availability is supported by the record and the
state and federal regulations governing Medicaid eligibility.
CONCLUSION
For the foregoing reasons, DHCF's decision denying Medicaid
eligibility to Mr. Billings should be affirmed.
DATED this

^ftP*-

day of June, 1996.

JAN GRAHAM (#1231)
Utah Attorney General

^ LINDA LUINSTRA (#2012)
Assistant Attorney General
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ADDENDUM A

SOCIAL SECURITY AMENDMENTS OF 1965
For text of Act $ec p. S05
House Report (Ways and Means Committee) No. 213, Mar. 29, 19G5
fTo accompany H.R. 6675]
Senate Report (Finance Committee) No. 404, June 30, 1965
[To accompany H.R. 6675]
Conference Report No. 682, July 26,1965 [To accompany H.R. 6675]
Cong. Record Vol. I l l (1965)
DATES OF CONSIDERATION AND PASSAGE
House Apr. 8, July 27, 1965
Senate July 9, July 28, 1965
The Senate Report and the Conference Report are set out.
SENATE REPORT NO. 401
v H E Ccrr*\.:*ee on Finance, to whom w^s referred the bill (K R 66*5»
to pro\ic\ c. hospital insurance program for the aged under \~t Soc:.!
Secur*ty Ac: with a supplementary health benefits program a-.d an expanded pr;:ra—. of medical assistance, to increase benefits under the o]dage, sur\:\crs and disability insurance s\stem, to impro\e the FederalState puh\c assistance programs, and for ot~cr purposes, ha\: r ~ considered :'it s*-~ -. report :a\oraV;. thereon w :": r ' c . h c r . s and :*::rrnKr '
thr: :hc * . c: :a-s

PART I
I.

BRIEF SUMMARY

The overall purpose of H.R. 6675 is as follows:
First, to provide a coordinated approach for health insurance and medical
care for the aged under the Social Security Act by establishing three new
health care programs: (1) a compulsory hospital-based program for the
aged; (2) a voluntary supplementary plan to provide physicians' and other
supplementary health sen-ices for the aged; and (3) an expanded medical
assistance program for the needy and medically needy aged, blind, disabled,
md families with dependent children.
Second, to expand the services for maternal and child health, crippled
:hildren, chi'd welfare, and the mentally retarded, and to establish a 5-ycar
program of "special project grants" to provide comprehensive health care
ind services for needy children (including those who arc emotionally dis:urbed) of school age or preschool age.
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6.

IMPROVEMENT AND EXTENSION OF KERR-MILLS
MEDICAL ASSISTANCE PROGRAM

(a) Background
The provision of .medical care for the needy has long been a responsibility of the State and local public welfare agencies. In recent years,
the Federal Government has assisted the States awl localities in carryfrig this responsibility by participating in the cost of the care provided.
Under the original Social Security Act, it was possible for the States,
with Federal help, to furnish money to the needy with which they could
buy the medical care they needed. Since 1950, the Social Security Act
has authorized participation in the cost of medical care provided in behalf of the needy aged, blind, disabled, and dependent children—the socalled vendor payments.
Several times since 1950, the Congress has liberalized the previsions
c: law under which the States administer the State-Federal program of
:ne:ical assistance for the needy. The most significant enactment was
in 1950 when the Kerr-Mills medical assistance for the aged program
was authorized. This legislation ofYers generous Federal matching to
enable the States to r-rovidc medical care in behalf of aged persons who
r.'.ve enough income for "their basic maintenance but not enough for
::'.-.• heal care costs. This program has grown to the p jir.t where 4-0 States
an-. 4 other jurisdictions have such a program and over 246,030 aged
were aided in March 1955. Furthermore, medical care as a pan of the
cash maintenance assistance programs has fuso grown through the years
v.ntii, at this time, nearly nil the States make vendor payments for some
i:;ms of medical care for at least some of the needy.
The committee bill is designed to liberalize the Federal law under which
States operate their medical assistance programs so as to make medical
services for the needy more generally available. To accomplish this objective, the committee bill would establish, effective January 1, 1966, a
new title in the Social Security Act—"Title XIX: Grants to the States
for Medical Assistance Programs."
Under the House bill, after an interim period ending June 30, 1967,
all States would have to adopt the new program or Jose Federal matching
as to vendor medical payments since the current provisions of law would
expire at that time. Under the committee bill the States will have the
option of participating under the new program or continuing to operate
under the vendor payment provisions of title I (old-age assistance and
medical assistance for the aged), title IV (aid to families with dependent
children), title X (aid to the blind), title XIV (aid to the permanently
and totally disabled), and title XVI (the combined adult program). Programs of vendor payments for medical care will continue, as now, to be
optional with the States.
(b) State plan requirements
(1) Standard provisions
The provisions in the proposed title XIX contain a number of requirements for State plans which arc cither identical to the existing provisions of law or are merely conforming changes. These are:
That a plan shall be in effect in all political subdivisions of the
State,
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That there shall be provided an opportunity for a fair hearing for
any individual whose claim for assistance is denied or not acted
upon with reasonable promptness.
That the State agency will make such reports as the Secretary
may from time to time require.
That there shall be safeguards provided which restrict the use or
disclosure of information concerning applicants or recipients to purposes directly connected with the administration of the plan.
That all individuals wishing to make application for assistance
under the plan shall have an opportunity to do so and that such assistance shall be furnished with reasonable promptness.
That in determining whether an individual is blind there shall be
an examination by a physician skilled in the diseases of the e)e or
by an optometrist, whichever the individual may select.
That medical assistance will be furnished to individuals who a~c
residents of the State but who are absent therefrom
(2) Additions to standard provisions
In addition to the requirements for State plans mentioned above, the
committee bill contains several other plan requirements which are cither
new or changed over provisions currently in the law.
The bill provides that there shall be financial participation by the State
equal to not less than 40 percent of the non-Federal share of the expenditures under the plan and that, effective July 1, 1970, the financial participation by the State shall equal all the non-Federal share. This provision was included to make certain that the lack of availability of local
funds for financing of any part of the program rot aftect the amourt,
scope, or duration of benefits or the level of administration set by the
St2tc. Prior to the 1970 date, the committee will be billing to consider
other legislative alternatives to the provisions making the entire nonFederal share a responsibility of the State so long as these alternatives,
in maintaining the concept of local participation, assure a consistent
statewide program at a reasonable level of adequacy.
The bill contains a provision found in the other public assistance titles
of the Social Security Act that the State plan must include such methods
of administration as are found by the Secretary to be necessary for the
proper and efficient operation of the plan, with the addition of the requirement that such methods must include provisions for utilization of professional medical personnel in the administration of the plan. It is important that State utilize a sufficient number of trained and qualified personnel in the administration of the program including both medical and
other professional staff.
The committee's bill would add a requirement that the State plan include a description of the standards, methods, and administrative arrangements which affect quality of medical care that a State will use in
administering medical assistance. This amendment would give no authority to the Department of Health, Education, and Welfare with respect
to the content of such standards and methods. In this respect it is somewhat analogous to the requirement, which has been in the public assistance titles since 1950 and which is included in the new title XIX, requiring States to have an authority or authorities responsible for establish-
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ing .\nd maintaining standards for private or public institutions in which
recipients' may receive care or services.
The committee also added an amendment to require that, after June
30, '1967/private and public medical institutions must meet standards
(which may be in addition to the standards prescribed by the State) relating to protection against fire and other hazards to the health and safety of individuals, which arc established by the Secretary of Health, Education, and Welfare. The committee assumes that the standards prescribed by many States at the present time will meet or exceed those prescribed by the Secretary.
The House bill provided that the State or local agency administering
the State plan under title X I X shall be the same agency which is currently administering either title I (old-age assistance) or that part of
title XVI (assistance for the aged, blind, and the disabled, and medical
assistance for the aged) relating to the aged. "Where the program relating to the aged is State supervised, the same State agency shall supervise the administration of title X I X .
The committee believes that the States should le given the opportunity to select the agency they wish to administer the program. A number
of witnesses appearing before the committee have expressed the belief
that the S:atc health agency should be given the primary responsibility
under this program. The committee bill leaves this decision wholly to
the States with the sole rcquirem•;•::; that the determination of eligibility
for medical assistance be made by the State or local agency administering State plans approved under title I or XVI. The committee agrees
with the statement in the House report that the welfare agencies have
'long experience and skill in determination of eligibility."
The committee bill also provides that if, on January 1, 1965, and on
the date a State submits its title XIX plan, the State agency administeri n g or supervising the administration of the State plan for the blind under title X or title XVI of the Social Security Act is different from the
State agency administering or supervising the administration of the new
program, such blind agency may be designated to administer or supervise the administration of the portion of the title XIX plan which relates to blind individuals. This would include the eligibility determining
function. In such case, the portion of the title XIX plan administered
or supervised by each agency shall be regarded as a separate plan.
Current provisions of law requiring States to have an agency or agencies responsible for establishing and maintaining standards for the types
of institutions included under the State plan have been continued under
the bill. Your committee expects that these provisions will be used to
bring about progressive improvement in. the level of institutional care
and services provided to recipients of mec'ical assistance. Standards of
care in many medical institutions arc not now at a satisfactory level and
it is hoped that current standards applicable to medical institutions will
be improved by the State's standard-setting agency and that these standards will be enforced by the appropriate State body.
Under provisions of the committee bill, the State plan must include
such safeguards as may be necessary to assure that eligibility for care
and services under the plan will be determined, and that such care and
Services will he nrovideH

in a manner rnneict^nt »• ItK «-;«<>M,'/*;•., #»/ *A.
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ministration end the best interests of the recipient. This provision was
Included in order to provide some assurance that the States will not use
unduly complicated methods of determining eligibility which have the effect of delaying in an unwarranted fashion the decision on eligibility for
medical assistance or that the States will not administer the provisions
for services in a way which adversely afTects the availability or the quality of the care to be provided. The committee expects that under this
provision, the States will be eliminating unrewarding and unproductive
policies and methods of investigation and that they will develop such proc u r e s as will assure the most effective working relationships with medical facilities, practitioners, and suppliers of care and service in order to
encourage their full cooperation and participation in the provision of
services under the State plan.
The corr.r.tittcc hopes that there will be continuing evaluation of ali State
plan requirements in relation to the basic objectives of the legislation.
(c) Eligibility for medical assistance
Under the committee bill, a State plan to be approved must include
provision :;•: medical assistance for all individuals receiving z':i or assistance ur.der State plans approved under titles I, IV, X,'XIV, ar.: XVI.
It is only if this group is provided for that States may ir.ciu:* rr.edic?.!
assistance tc the less needy.
Under the committee bill, medical assistance made avaihbie to persons
receiving assistance under title I, IV, X, XIV, or XVI must net be less
in amount, duration, or scope than that provided for persons receiving aid
under any ether of those titles. In other words, the amount, duration,
and scope of medical assistance made available must be the san.e for all
such persons. This will assure comparable treatment for all of the needy
aided unc>r the federally aided categories of assistance.
The bill provides furthermore that as States extend their priirrarr.s to
include assistance for persons who come within the various categories of
assistance except that their income and resources are sufficient to meet
their needs for maintenance, the medical assistance given such individuals
shall not be greater in amount, duration, or scope than that mace available for persons who are recipients of money payments. This was included in order to make sure that the most needy in a State receive no
less comprehensive care than those who are not as needy.
Under the bill, if a State extends the program to those persons not receiving assistance under titles I, IV, X, XIV, and XVI, the determination of financial eligibility must be on a basis that is comparable as among
the people who, except for their income and resources, would be recipients of money for maintenance under the other public assistance programs. Thus, the income and resources limitation for the aged must be
comparable to that set for the disabled and blind and, must also have-a
comparability for that set for families with children who, except for
their income and resources, would be eligible for AFDC. The scope,
amount, and duration of medical assistance available to each of these
groups must be equal.
The committee has amended the House bill, however, so that this provision as to comparability does not apply in the case of services in institutions for tuberculosis or mental diseases. Federal financial participaU.S.Cr*. L AjT.ifi.Newj 65—127
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tijH is authorized only with respect to recipients aged 65 :;*>J over jri
rr.cntal and tuberculosis institutions so it would not be appropriate to
ir.cludc ihcm within the scope of this provision.
(d) Determination of need for medical assistance
The committee bill would make more specific a provision now in the
law that in determining eligibility for and the extent of aid under the
plan, States must use reasonable standards consistent with the objectives
of the titles. Although States may set a limitation on income and resources
which individuals may hold and be eligible for aid, they must do so by
maintaining a comparability among the various categorical groups of needy.
;?ople. Whatever level of financial eligibility the State determines to be
that which is applicable for the eligibility of the needy aged, for example,
shall be comparable to that which the State sets to determine the eligibility for the needy blind and disabled; and must also have a comparability
to the standards used to determine the eligibility of those who are to re-'
ccive medicai assistance as needy children and the parents or other relatives caring for them.
Another provision is included that requires States to take ir.to account
•r.ly such income and resources as (determined in accordar.ee with stan•\'.7Ci$ prescribed by the Secretary), arc actually available to the applicant
:Z recipient and as would not be disregarded (or set aside for future
rtceds) in determining the eligibility for and the amount of the aid or as-'
sistancc in the form of money payments for any such applicant or rc-!
cipicnt under the title of the Social Security Act most appropriately applicable to him. Income and resources taken into account, furthermore;
must be reasonably evaluated by the States. These provisions are designed so that the States will not assume the availability of income which
may not, in fact, be available or ovcrevaluate income and resources which
arc available. Examples of income assumed include support orders from
absent fathers, which have not been paid or contributions from relatives
which are not in reality received by the needy individual.
The committee has heard of hardships on certain indivicu&is ox requiring'them to provide support and to pay for the medical care needed
by relatives. The committee believes it is proper to expect spouses to sup
port each other and parents to be held accountable for the support of their
minor children and their blind or permanently and totally disabled children even though 21 years of age or older. Such requirements for supJ
port may reasonably include the payment by such relative, if able, -foi
medical care. Beyond such degree of relationship, however, requirements
imposed are often destructive arid harmful to the relationships among
members of the family group. Thus, States may not include in theirplans provisions for requiring contributions from relatives other than'
a spouse or the parent of a minor child or children over 21 who arc blind
or permanently and totally' disabled. Any contributions actually made
by relatives or friends* or from other sources, will be taken into account
by the State in determining whether the individual applying for medical
assistance is, in fact, in need of such assistance.
The bill also contains a provision designed to correct one of the weaknesses identified in the medical assistance for the aged program. Under
the current provisions of Federal law, some States have enacted pro
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grams which contain a cutoff point on income which determines the financial eligibility of the individual. Thus, an individual with an income
just under the specified limit may qualify for all of the aid provided under the State plan. Individuals, however, whose income exceeds the
limitation adopted by the State are found ineligible for the medical assistance provided under the State plan even though the excess of the
individual's income may be small when compared with the cost of the
medical care needed. In order that all States shall be flexible in the consideration of an individual's income, the committee bill requires that the
State's standards for determining eligibility for and extent of medical
assistance shall take into account, except to the extent prescribed by the
Secretary, the cost—whether in the form of insurance premiums or otherwise—incurred for medical care or any other type of remedial care
recognized under State law. Thus, before an individual is found ineligible for ail or part of the cost of his medical needs, the State must be
sure that the income of the individual has been measured in terms of both
the State's allowance for basic maintenance needs and the cost of the
medical care he requires.
This determination must be made by the agency administering the oldage assistance or combined adult program; i.e., the welfare agency.
The State may require the use of all the excess income of the individual toward his medical expenses, or some proportion of that amount.
In no ever.:, however, with respect to either this provision or that described beio-.v with reference to the use of deductibles for certain items
of medical service, may a State require the use of income or rcsrurces
which would bring the individual's income below the amount esta:....-hcd
as the test of eligibility under the State plan. Such action would reduce
the individual below the level determined by the State as necessary for
his maintenance.
The bill contains several interrelated provisions which prohibit or limit
the imposition of any deduction, cost sharing, or similar charge, or of any
enrollment fee, premium, or similar charge, under the plan.
No deduction, cost sharing or similar charge may be imposed with respect to inpatient hospital services furnished under the plan. This provision is related to another provision in the bill which requires States
to pay reasonable costs for inpatient hospital sen-ices provided under
the plan. Taken together, these provisions give assurance that the hospital bill incurred by a needy individual shall be paid in full under the
provisions of the State plan for the number of days covered and that
States may not expect to require the individual to use his income or resources (except such income as exceeds the State's maintenance level)
toward that bill. The reasonable cost of inpatient hospital services shall
be determined in accordance with standards approved by the Secretary
and included in the State plan.
For any other items of medical assistance furnished under the plan, a
charge of any kind may be imposed only if the State $o chooses, and the
charge must be reasonably related to the recipient's income or his income
and resources. The same limitations apply in the case of any enrollment
fee, premium, or similar charge imposed with respect to inpatient hospital
services. The Secretary is given authority to issue standards under this
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provision, Which it is expected will protect the income and resources an
individual has which are necessary for his nonmedical needs.
The hospital insurance benefit program included under other provisions
of the bill provides for a deductible which must be paid in connection
with the individual's claim for hospitalization benefits. The committee is
concerned that hospitalization be readily available to needy persons and
that the necessity of their paying deductibles or cost sharing shall not be
a hardship on them or a factor which may prevent their receiving the
hospitalization they need. For this reason, the committee's bill provides
that the States make provisions, for individuals 65 years or older who
are included in the new plan, of the cost of any deductible or cost sharing
imposed with respect to individuals under the program established by the
hospital insurance provisions of the bill.
A State medical assistance plan may provide for the payment in full
of any deductibles or cost sharing under the insurance program established by part B of title XVIII. In the event, however, the- State plan provides for the individual to assume a portion of such costs, such portion
shall be determined on a basis reasonably related to the individual's income, or income and resources and in conformity with standards issued
by the Secretary. The Secretary' is authorized to issue standards—under
this provision which, it is expected, will protect the income and resources
of the individual needed for his maintenance—to guide the St2tes. Such
standards shall protect the income and resources of the individual needed
for his maintenance and provide assurance that the responsibility placed
on individuals to share in the cost shall not be an undue burden on them.
Titles I and XVI authorizing the medical assistance for the aged program now provide that the States may not impose a lien against the
property of any individual prior to his death on account of medical assistance payments except pursuant to a court judgment concerning incorrect payments, and prohibit adjustment or recovery for amounts correctly .paid except from the estate of an aged person after his death and
that of his surviving spouse. This provision, under the committee bill,
has been broadened so that such an adjustment or recovery would be
made only at a time when there is no surviving child who is under the
age of 21 or who is blind or permanently and totally disabled.
(e) Scope and definition of medical services
"Medical assistance** is defined under the bill to mean payment of all
or part of the cost of care and sen-ices for individuals who would ii
needy, be dependent under title IV, except for section 406(a)(2), anc
are under the age of 21, or who are relatives specified in section 406(b)
(1) with whom the child is living, or who arc 65 years of age and older
blind, or permanently and totally disabled, but whose income and re
sources arc insufficient to meet all their medical care costs. The bill, a
do current provisions of law, permits Federal sharing in the cost of med
ical care provided up to 3 months before the month in which the individ
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Laboratories excluded from participation under this subchapter; see 42 USCA
§ 263a,
Maximum amount available to Saint Elizabeths Hospital from Federal sources,
see 24 USCA § 170a.
Medical care for military spouses and children, see 10 USCA § 1079.
Modification of mortgage insurance of hospital receiving revenue from program
under this subchapter, see 12 USCA § 1715z-7.
National Health Services Corps Programs, see 42 USCA § 254d et seq.
Notice by Secretary describing limited benefits for long-term care services, see
42 USCA § 1395b-2.
Office of Rural Health Policy; determination of effects of policies under this
subchapter, see 42 USCA § 912.
Payment for services in general—
Health care costs incurred by military dependents, see 10 USCA § 1095.
Health maintenance organizations, see 42 USCA §§ 1395mm, 1395w.
Physicians' services, see 42 USCA §§ 1395w-l, 1395w-4.
Reasonable charges, factors considered, see 42 USCA § 1395u.
State imposed higher requirements as condition to purchase of services; like
requirements as condition of payment, see 42 USCA § 1395z.
Veterans' Administration, department of medicine and surgery; acceptance
of payments, see 38 USCA § 4108.
Payment for services to hospitalsAverage reasonable cost per patient-day, see 42 USCA § 1395tt.
Determination of reasonable costs; development of model systems, see 42
USCA §§ 1320b-3, 1320b-4.
State hospital reimbursement control system, see 42 USCA § 1395ww.
Payments under National Vaccine Injury Compensation Program, see 42 USCA
§ 300aa-15.
Peer review; general provisions, see 42 USCA § 1301 et seq.
Period within which State must file claim for expenditures under program, see
42 USCA § 1320b-2.
Pooling of funds for transportation services with State or area agencies on aging,
see 42 USCA § 3026.
Program under this subchapter not health-plan contract for purposes of recovery
of costs of certain veterans' care services, see 38 USCA § 629.
State plan for child and spousal support; determination of paternity of child
born out of wedlock, support from parents for child in foster care, see 42
USCA § 654.
State plan requirements—
Federal-State pilot program to provide medical and social services for
certain handicapped individuals, see 42 USCA § 1382L
Income and eligibility verification system, see 42 USCA § 1320b-7.
Waiver; disallowance of items, see 42 USCA §§ 1315, 1316.
State planning councils for persons with developmental disabilities; representative of State agency administering program included, see 42 USCA § 6024.
Student loans with respect to services in certain health care facilities in underserved areas; requirements with respect to facilities, see 42 USCA § 297n.
Utilization and quality control peer review organization, see 42 USCA § 1320c et
seq.

§ 1 3 9 6 . Appropriations
For the purpose of enabling each State, as far as practicable
under the conditions in such State, to furnish (1) medical assistance
on behalf of families with dependent children and of aged, blind, or
disabled individuals, whose income and resources are insufficient
to meet the costs of necessary medical services, and (2) rehabilita385
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tion and other services to help such families and individuals attain
or retain capability for independence or self-care, there is hereby
authorized to be appropriated for each fiscal year a sum sufficient
to carry out the purposes of this subchapter. The sums madfl
available under this section shall be used for making payments
States which have submitted, and had approved by the Secretary
State plans for medical assistance.
(Aug. 14, 1935, c. 531, Title XIX, § 1901, as added July 30, 1965, Pub.1
89-97, Title I, § 121(a), 79 Stat. 343, and amended Dec. 31, 1973, Pub.C
93-233, § 13(a)(1), 87 Stat. 960; July 18, 1984, Pub.L. 98-369, Div B, TitM
VI, § 2663(j)(3)(C), 98 Stat. 1171.)
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NOTES OF DECISIONS
although participation in this system is optional,
once a state does elect to participate, it must
comply with all statutory and regulatory requirements imposed by the Act. Connecticut
Hosp. Ass'n v. O'Neill, D.Conn.1992, 793 F.Supp.
47.
onstruction
Although state participation in Medicaid is
irt may disturb Secretary's interpretation
?dicaid statute only if it has found that optional, when state elects to take part in Medictary abused his discretion or if Secretary's aid program, it must comply with federal statuon was arbitrary or capricious or otherwise tory requirements. Rye Psychiatric Hosp. Cen1 accordance with law. Sherman v. Griep- ter, Inc. v. Surles, S.D.N.Y.1991, 777 F.Supp.
g, D.Nev.1991, 775 F.Supp. 1383, judgment 1142.
ced 804 F.Supp. 1810.
To participate in federal Medicaid program,
state must provide medical benefits to members
Construction with other laws
of certain defined groups of low-income people.
al eligible patients must be considered pri- Mercy Healthcare Arizona, Inc. v. Arizona
y Medicare, rather than Medicaid, patients, Health Care Cost Containment System, Ariz.
ling provider to full Medicare rate for par- App. Div. 1 1994, 887 P.2d 625, 181 Ariz. 95.
u* ancillary service; thus, state may not
While participation in Medicaid program is
t from Medicare payments amount equal to optional, once state elects to participate, it must
icare payments for ancillary services as comply with federal statutory scheme and reguis of preventing double payment for ancil- lations promulgated by Secretary of Health and
services. James Square Nursing Home,
Human Services. Christy v. Ibarra, Colo App.
v. Wing, N.D.N.Y.1995, 897 F.Supp. 682. 1991, 826 P.2d 361, certiorari denied.
When state voluntarily elects to participate in
Law governing
state elects to participate in Medicaid pro- Medicaid program, it must comply with requiren, it must comply with all provisions of ments of the Act and applicable regulations.
ral Medicaid statute and its implementing Morgan v. Idaho Dept. of Health and Welfare,
ilation8t except for individual requirements Idaho 1991,813 P.2d 345,120 Idaho 6.
:h may be waived by federal government
By and Through R.K. v. Diilenberg, DAriz. 3. Eligibility
Omnibus Budget Reconciliation Act does not
I 836 F.Supp. 694.
prevent otherwise eligible pregnant women who
Rules and regulations
are not permanently residing in this country
regulation interpreting "Pickle
Amendment" under color of law (PRUCOL) from receiving
M
Medicaid Act, to permit $ 209(b) states" Medicaid sponsored prenatal care where their
ites that offer Medicaid only to those who children, if born in the United States, will be»t state's eligibility standards rather than to come United States citizens. Lewis v. Gnnker,
SSI recipients) to include or disregard cost of CJL2 (N.Y.) 1992, 965 F.2d 1206.
rig increases in calculating Medicaid eHgibilK t" State and federal regulations arbitrarily and
was not arbitrary and capricious given that capriciously limited to $1,500 the automobile exTetary of Health and Human Services consid- clusion in calculating family resources for purd various suggestions, consistently responded poses of eligibility for Aid to Families with
Dependent Children (AFDC) and Medicaid in
comments, and made no clear error of judgnt Noland v. Sullivan, D.D.C.1992, 785 that reason initially offered for automobile asset
Supp. 179, affirmed 12 F.3d 258,304 U-S-App. limitation, in allowing recipients to retain possession of a car, could no longer provide rational
3.232.
basis for the regulation in light of inflation, even
Requirements for participation
though Congress did not mandate review to
Medicaid program, establishes joint teuerai adjust for inflation. Hazard v. Sullivan,
d state cost-sharing system to provide neces- M.D.Tenn.1993, 827 F.Supp. 1348, reversed 44
ry medical services to indigent persons and, F.3d 399.'
ruction
ruction with other laws
and regulations la

1396a. State plans for medical assistance
i) Contents
A State plan for medical assistance must—
(1) provide that it shall be in effect in all political subdivisions of the State, and, if
administered by them, be mandatory upon them;
(2) provide for financial participation by the State equal to not less than 40 per
centum of the non-Federal share of the expenditures under the plan with respect to
which payments under section 1396b of this title are authorized by this subchapter;
"
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all of such non-Federal share or provide ior distribution of funds from Federal or
State sources, for carrying out the State plan, on an equalization or other basis
which will assure that the lack of adequate funds from local sources will not result
in lowering the amount, duration, scope, or quality of care and services available
under the plan;
(3) provide for granting an opportunity for a fair hearing before the State agency
to any individual whose claim for medical assistance under the plan is denied or is
not acted upon with reasonable promptness;
(4) provide (A) such methods of administration (including methods relating to the
establishment and maintenance of personnel standards on a merit basis, except that
the Secretary shall exercise no authority with respect to the selection, tenure of
office, and compensation of any individual employed in accordance with such
methods, and including provision for utilization of professional medical personnel in
the administration and, where administered locally, supervision of administration of
the plan) as are found by the Secretary to be necessary for the proper and efficient
operation of the plan, (B) for the training and effective use of paid subprofessional
staff, with particular emphasis on the full-time or part-time employment of recipients and other persons of low income, as community service aides, in the administration of the plan and for the use of nonpaid or partially paid volunteers in a social
service volunteer program in providing services to applicants and recipients and in
assisting any advisory committees established by the State agency, and (C) that
each State or local officer or employee who is responsible for the expenditure of
substantial amounts of funds under the State plan, each individual who formerly
was such an officer or employee, and each partner of such an officer or employee
shall be prohibited from committing any act, in relation to any activity under the
plan, the commission of which, in connection with any activity concerning the United
States Government, by an officer or employee of the United States Government, an
individual who was such an officer or employee, or a partner of such an officer or
employee is prohibited by section 207 or 208 of Title 18;
(5) either provide for the establishment or designation of a single State agency to
administer or to supervise the administration of the plan; or provide for the
establishment or designation of a single State agency to administer or to supervise
the administration of the plan, except that the determination of eligibility for
medical assistance under the plan shall be made by the State or local agency
administering the State plan approved under subchapter I or XVI of this chapter
(insofar as it relates to the aged) if the State is eligible to participate in the State
plan program established under subchapter XVI of this chapter, or by the agency
or agencies administering the supplemental security income program established
under subchapter XVI or the State plan approved under part A of subchapter IV of
this chapter if the State is not eligible to participate in the State plan program
established under subchapter XVI of this chapter;
(6) provide that the State agency will make such reports, in such form and
containing such information, as the Secretary may from time to time require, and
comply with such provisions as the Secretary may from time to time find necessary
to assure the correctness and verification of such reports;
(7) provide safeguards which restrict the use or disclosure of information concerning applicants and recipients to purposes directly connected with the administration of the plan;
(8) provide that all individuals wishing to make application for medical assistance
under the plan shall have opportunity to do so, and that such assistance shall be
furnished with reasonable promptness to all eligible individuals;
(9) provide—
(A) that the State health agency, or other appropriate State medical agency
(whichever is utilized by the Secretary for the purpose specified in the first
sentence of section 1395aa(a) of this title), shall be responsible for establishing
and maintaining health standards for private or public institutions in which
recipients of medical assistance under the plan may receive care or services,
(B) for the establishment or designation of a State authority or authorities
which shall be responsible for establishing and maintaining standards, other
than those relating to health, for such institutions, and
(C) that any laboratory services paid for under such plan must be provided
by a laboratory which meets the applicable requirements of section 1395x(e)(9)
"IO»7
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of this title or paragraphs (13) and (14) l of section 1395x(s) of this title, or, in
the case of a laboratory which is in a rural health clinic, of section
1395x(aa)(2)(G) of this title;
(10) provide—
(A) for making medical assistance available, including at least the care and
services listed in paragraphs (1) through (5), (17) and (21) of section 1396d(a) of
this title, to—
(i) all individuals—
(I) who are receiving aid or assistance under any plan of the State
approved under subchapter I, X, XIV, or XVI of this chapter, or part
A or part E of subchapter IV of this chapter (including individuals
eligible under this subchapter by reason of section 602(a)(37), 606(h),
or 673(b) of this title, or considered by the State to be receiving such
aid as authorized under section 682(e)(6) of this title),
(II) with respect to whom supplemental security income benefits
are being paid under subchapter XVI of this chapter or who are
qualified severely impaired individuals (as defined in section 1396d(q)
of this title),
(HI) who are qualified pregnant women or children as defined in
section 1396d(n) of this title,
(IV) who are described in subparagraph (A) or (B) of subsection
(0(1) of this section and whose family income does not exceed the
minimum income level the State is required to establish under subsection (/ )(2)(A) of this section for such a family;1
(V) who are qualified family members as defined in section
1396d(m)(l) of this title;1
(VI) who are described in subparagraph (C) of subsection (0(1) of
this section and whose family income does not exceed the income level
the State is required to establish under subsection {I )(2)(B) of this
section for such a family, or
(VII) who are described in subparagraph (D) of subsection (0(1) of
this section and whose family income does not exceed the income level
the State is required to establish under subsection (/ )(2)(C) of this
section for such a family;
(ii) at the option of the State, to any group or groups of individuals
described in section 1396d(a) of this title (or, in the case of individuals
described in section 1396d(a)(i) of this title, to any reasonable categories of
such individuals) who are not individuals described in clause (i) of this
subparagraph but—
(I) who meet the income and resources requirements of the appropriate State plan described in clause (i) or the supplemental security
income program (as the case may be),
(II) who would meet the income and resources requirements of the
appropriate State plan described in clause (i) if their work-related
chOd care costs were paid from their earnings rather than by a State
agency as a service expenditure,
(III) who would be eligible to receive aid under the appropriate
State plan described in clause (i) if coverage under such plan was as
broad as allowed under Federal law,
(IV) with respect to whom there is being paid, or who are eligible,
or would be eligible if they were not in a medical institution, to have
paid with respect to them, aid or assistance under the appropriate
State plan described in clause (i), supplemental security income benefits under subchapter XVI of this chapter, or a State supplementary
payment;1
(V) who are in a medical institution for a period of not less than 30
consecutive days (with eligibility by reason of tnis subclause beginning
on the first day of such period), Who meet the resource requirements
of the appropriate State plan described in clause (i) or the supplemen-
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separate income standard established by the State which is consistent
with the limit established under section 1396b(f)(4)(C) of this title,
(VI) who would be eligible under the State plan under this subchapter if they were in a medical institution, with respect to whom
there has been a determination that but for the provision of home or
community-based services described in subsection (c), (d), or (e) of
section 1396n of this title they would require the level of care provided
in a hospital, nursing facility or intermediate care facility for the
mentally retarded the cost of which could be reimbursed under the
State plan, and who will receive home or community-based services
pursuant to a waiver granted by the Secretary under subsection (c),
(d), or (e) of section 1396n of this title,
(VII) who would be eligible under the State plan under this subchapter if they were in a medical institution, who are terminally ill,
and who will receive hospice care pursuant to a voluntary election
described in section 1396d(o) of this title;1
(VIII) who is a child described in section 1396d(a)(i) of this title—
(aa) for whom there is in effect an adoption assistance agreement (other than an agreemtnt under part E of subchapter IV of
this chapter) between the State and an adoptive parent or parents,
(bb) who the State agency responsible for adoption assistance
has determined cannot be placed with adoptive parents without
medical assistance because such child has special needs for medical or rehabilitative care, and
(cc) who was eligible for medical assistance under the State
plan prior to the adoption assistance agreement being entered
into, or who would have been eligible for medical assistance at
such time if the eligibility standards and methodologies of the
State's foster care program under part E of subchapter IV of this
chapter were applied rather than the eligibility standards and
methodologies of the State's aid to families with dependent children program under part A of subchapter IV of this chapter;1
(IX) who are described in subsection (I )(1) of this section and are
not described in clause (i)(IV), clause (i)(VT), or clause (i)CVII);1
(X) who are described in subsection (m)(l) of this section;1
(XI) who receive only an optional State supplementary payment
based on need and paid on a regular basis, equal to the difference
between the individual's countable income and the income standard
used to determine eligibility for such supplementary payment (with
countable income being the income remaining after deductions as
established by the State pursuant to standards that may be more
restrictive than the standards for supplementary security income
benefits under subchapter XVI of this chapter), which are available to
all individuals in the State (but which may be based on different
income standards by political subdivision according to cost of living
differences), and which are paid by a State that does not have an
agreement with the Commissioner of Social Security under section
1382e or 1383c of this title; or
(XII) who are described in subsection (z)(l) of this section (relating
to certain TB-infected individuals);
(B) that the medical assistance made available to any individual described in
subparagraph (A)—
(i) shall not be less in amount, duration, or scope than the medical
assistance made available to any other such individual, and
(ii) shall not be less in amount, duration, or scope than the medical
assistance made available to individuals not described in subparagraph (A);
(C) that if medical assistance is included for any group of individuals
described in section 1396d(a) of this title who are not described in subparatrranh (A) or (K). then—
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(i) the plan must include a description of (I) the criteria for determining
eligibility of individuals in the group for such medical assistance, (II) the
amount, duration, and scope of medical assistance made available to
individuals in the group, and (III) the single standard to be employed in
determining income and resource eligibility for all such groups, and the
methodology to be employed in determining such eligibility, which shall be
no more restrictive than the methodology which would be employed under
the supplemental security income program in the case of groups consisting
of aged, blind, or disabled individuals in a State in which such program is
in effect, and which shall be no more restrictive than the methodology
which would be employed under the appropriate State plan (described in
subparagraph (A)(i)) to which such group is most closely categorically
related in the case of other groups;
(ii) the plan must make available medical assistance—
(I) to individuals under the age of 18 who (but for income and
resources) would be eligible for medical assistance as an individual
described in subparagraph (A)(i), and
(II) to pregnant women, during the course of their pregnancy, who
(but for income and resources) would be eligible for medical assistance
as an individual described in subparagraph (A);
(iii) such medical assistance must include (I) with respect to children
under 18 and individuals entitled to institutional services, ambulatory
services, and (II) with respect to pregnant women, prenatal care and
delivery services; and
(b) if such medical assistance includes services in institutions for mental diseases or in an intermediate care facility for the mentally retarded (or
both) for any such group, it also must include for all groups covered at
least the care and services listed in paragraphs (1) through (5) and (17) of
section 1396d(a) of this title or the care and services listed in any 7 of the
paragraphs numbered (1) through (24) of such section;
(D) for the inclusion of home health services for any individual who, under
the State plan, is entitled to nursing facility services; and
(E)(i) for making medical assistance available for medicare cost-sharing (as
defined in section 1396d(p)(3) of this title) for qualified medicare beneficiaries
described in section 1396d(p)(l) of this title;
(ii) for making medical assistance available for payment of medicare costsharing described in section 1396d(p)(3)(A)(i) of this title for qualified disabled
and working individuals described in section 1396d(s) of this title; and
(iii) for making medical assistance available for medicare cost sharing
described in section 1396d(p)(3)(A)(ii) of this title subject to section 1396d(p)(4)
of this title, for individuals who would be qualified medicare beneficiaries
described in section 1396d(p)(l) of this title but for the fact that their income
exceeds the income level established by the State under section 1396d(p)(2) of
this title but is less than 110 percent in 1993 and 1994, and 120 percent in 1995
and years thereafter of the official poverty line (referred to in such section) for
a family of the size involved; and
(F) at the option of a State, for making medical assistance available for
COBRA premiums (as defined in subsection (u)(2) of this section) for qualified
COBRA continuation beneficiaries described in subsection (u)(l) of this section;
except that (I) the making available of the services described in paragraph (4), (14),
or (16) of section 1396d(a) of this title to individuals meeting the age requirements
prescribed therein shall not, by reason of this paragraph (10), require the making
available of any such services, or the making available of such services of the same
amount, duration, and scope, to individuals of any other ages, (II) the making
available of supplementary medical insurance benefits under part B of subchapter
XVIII of this chapter to individuals eligible therefor (either pursuant to an
agreement entered into under section 1395v of this title or by reason of the payment
of premiums under such subchapter by the State agency on behalf of such
individuals), or provision for meeting part or all of the cost of deductibles, cost
sharing, or similar charges under part B of subchapter XVIII of this chapter for
individuals eligible for benefits under such part, shall not, by reason of this
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available of services of the same amount, duration, and scope, to any other
individuals, (III) the making available of medical assistance equal in amount,
duration, and scope to the medical assistance made available to individuals described in clause (A) to any classification of individuals approved by the Secretary
with respect to whom there is being paid, or who are eligible, or would be eligible if
they were not in a medical institution, to have paid with respect to them, a State
supplementary payment shall not, by reason of this paragraph (10), require the
making available of any such assistance, or the making available of such assistance
of the same amount, duration, and scope, to any other individuals not described in
clause (A), (IV) the imposition of a deductible, cost sharing, or similar charge for
any item or service furnished to an individual not eligible for the exemption under
section 1396o(a)(2) or (b)(2) of this title shall not require the imposition of a
deductible, cost sharing, or similar charge for the same item or service furnished to
an individual who is eligible for such exemption, (V) the making available to
pregnant women covered under the plan of services relating to pregnancy (including
prenatal, delivery, and postpartum services) or to any other condition which may
complicate pregnancy shall not, by reason of this paragraph (10), require the
making available of such services, or the making available of such services of the
same amount, duration, and scope, to any other individuals, provided such services
are made available (in the same amount, duration, and scope) to all pregnant women
covered under the State plan, (VI) with respect to the making available of medical
assistance for hospice care to terminally ill individuals who have made a voluntary
election described in section 1396d(o) of this title to receive hospice care instead of
medical assistance for certain other services, such assistance may not be made
available in an amount, duration, or scope less than that provided under subchapter
XVIII of this chapter, and the making available of such assistance shall not, by
reason of this paragraph (10), require the making available of medical assistance for
hospice care to other individuals or the making available of medical assistance for
services waived by such terminally ill individuals, (VII) the medical assistance made
available to an individual described in subsection (I )(1)(A) of this section who is
eligible for medical assistance only because of subparagraph (A)(i)(IV) or (A)(ii)(IX)
shall be limited to medical assistance for services related to pregnancy (including
prenatal, delivery, postpartum, and family planning services) and to other conditions
which may complicate pregnancy, (VIII) the medical assistance made available to a
qualified medicare beneficiary described in section 1396d(p)(l) of this title who is
only entitled to medical assistance because the individual is such a beneficiary shall
be limited to medical assistance for medicare cost-sharing (described in section
1396d(p)(3) of this title), subject to the provisions of subsection (n) of this section
and section 1396o(b) of this title, (IX) the making available of respiratory care
services in accordance with subsection (e)(9) of this section shall not, by reason of
this paragraph (10), require the making available of such services, or the making
available of such services of the same amount, duration, and scope, to any
individuals not included under subsection (e)(9)(A) of this section, provided such
services are made available (in the same amount, duration, and scope) to all
individuals described in such subsection, (X) if the plan provides for any fixed
durational limit on medical assistance for inpatient hospital services (whether or not
such a limit varies by medical condition or diagnosis), the plan must establish
exceptions to such a limit for medically necessary inpatient hospital services
furnished with respect to individuals under one year of age in a hospital defined
under the State plan, pursuant to section 1396r~4(a)(l)(A) of this title, as a
disproportionate share hospital and subparagraph (B) (relating to comparability)
shall not be construed as requiring such an exception for other individuals, services,
or hospitals, (XI) the making available of medical assistance to cover the costs of
premiums, deductibles, coinsurance, and other cost-sharing obligations for certain
individuals for private health coverage as described in section 1396e of this title
shall not, by reason of paragraph (10), require the making available of any such
benefits or the making available of services of the same amount, duration, and scope
of such private coverage to any other individuals, (XII) the medical assistance made
available to an individual described in subsection (u)(l) of this section who is eligible
for medical assistance only because of subparagraph (F) shall be limited to medical
assistance for COBRA continuation premiums (as defined in subsection (u)(2) of this
section), and (XIII) the medical assistance made available to an individual described
in onKooAfin*! fi»V1\ Af^US. «««*J^~ —U~ :
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of subparagraph (A)(ii)(XII) shall be limited to medical assistance for TB-related
services (described in subsection (z)(2) of this section);
(11) (A) provide for entering into cooperative arrangements with the State
agencies responsible for administering or supervising the administration of health
services and vocational rehabilitation services in the State looking toward maximum
utilization of such services in the provision of medical assistance under the plan, (B)
provide, to the extent prescribed by the Secretary, for entering into agreements,
with any agency, institution, or organization receiving payments under (or through
an allotment under) subchapter V of this chapter, (i) providing for utilizing such
agency, institution, or organization in furnishing care and services which are
available under such subchapter or allotment and which are included in the State
plan approved under this section l (ii) making such provision as may be appropriate
for reimbursing such agency, institution, or organization for the cost of any such
care and services furnished any individual for which payment would otherwise be
made to the State with respect to the individual under section 1396b of this title,
and (iii) providing for coordination of information and education on pediatric
vaccinations and delivery of immunization services, and (C) provide for coordination
of the operations under this subchapter, including the provision of information and
education on pediatric vaccinations and the delivery of immunization services, with
the State's operations under the special supplemental nutrition program for women,
infants, and children under section 1786 of this title;
(12) provide that, in determining whether an individual is blind, there shall be an
examination by a physician skilled in the diseases of the eye or by an optometrist,
whichever the individual may select;
(13) provide—
(A) for payment (except where the State agency is subject to an order under
section 1396m of this title) of the hospital services, nursing facility services, and
services in an intermediate care facility for the mentally retarded provided
under the plan through the use of rates (determined in accordance with
methods and standards developed by the State which, in the case of nursing
facilities, take into account the costs (including the costs of services required to
attain or maintain the highest practicable physical, mental, and psychosocial
well-being of each resident eligible for benefits under this subchapter) of
complying with subsections (b) (other than paragraph (3XF) thereof), (c), and
(d) of section 1396r of this title and provide (in the case of a nursing facility
with a waiver under section 1396r(b)(4)(C)(ii) of this title) for an appropriate
reduction to take into account the lower costs (if any) of the facility for nursing
care, and which, in the case of hospitals, take into account the situation of
hospitals which serve a disproportionate number of low income patients with
special needs and provide, in the case of hospital patients receiving services at
an inappropriate level of care (under conditions similar to those described in
section 1395x(v)(l)(G) of this title), for lower reimbursement rates reflecting
the level of care actually received (in a manner consistent with section
1396x(vXD(G) of this title)) which the State finds, and makes assurances
satisfactory to the Secretary, are reasonable and adequate to meet the costs
which must be incurred by efficiently and economically operated facilities in
order to provide care and services in conformity with applicable State and
Federal laws, regulations, and quality and safety standards and to assure that
individuals eligible for medical assistance have reasonable access (taking into
account geographic location and reasonable travel time) to inpatient hospital
services of adequate quality; and such State makes further assurances, satisfactory to the Secretary, for the filing of uniform cost reports by each hospital,
nursing facility, and intermediate care facility for the mentally retarded and
periodic audits by the State of such reports;
(B) that the State shall provide assurances satisfactory to the Secretary that
the payment methodology utilized by the State for payments to hospitals can
reasonably be expected not to increase such payments, solely as a result of a
change of ownership, in excess of the increase which would result from the
application of section 1396x(v)(l)(0) of this title;
(C) that the State shall provide assurances satisfactory to the Secretary that
the valuation of capital assets, for purposes of determining payment rates for
nursing facilities and for intermediate care facilities for the mentally retarded,
will not be increased (as measured from the date of acauisition bv the seller to
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the date of the change of ownership), solely as a result of a change of
ownership, by more than the lesser of—
(i) one-half of the percentage increase (as measured over the same
period of time, or, if necessary, as extrapolated retrospectively by the
Secretary) in the Dodge Construction Systems Costs for Nursing Homes,
applied in the aggregate with respect to those facilities which have
undergone a change of ownership during thefiscal,year, or
(ii) one-half of the percentage increase (as measured over the same
period of time) in the Consumer Price Index for All Urban Consumers
(United States city average);
(D) for payment for hospice care in amounts no lower than the amounts,
using the same methodology, used under part A of subchapter XVIII of this
chapter and for payment of amounts under section 1396d(o)(3) of this title;
except that in the case of hospice care which is furnished to an individual who is
a resident of a nursing facility or intermediate care facility for the mentally
retarded, and who would be eligible under the plan for nursing facility services
or services in an intermediate care facility for the mentally retarded if he had
not elected to receive hospice care, there shall be paid an additional amount, to
take into account the room and board furnished by the facility, equal to at least
95 percent of the rate that would have been paid by the State under the plan
for facility services in that facility for that individual;
(E) for payment for services described in clause (B) or (C) of section
1396d(a)(2) of this title under the plan of 100 percent of costs which are
reasonable and related to the cost of furnishing such services or based on such
other tests of reasonableness, as the Secretary prescribes in regulations under
section 1395J(a)(3) of this title, or, in the case of services to which those
regulations do not apply, on the same methodology used under section
1395/(a)(3) of this title, and
(F) for payment for home and community care (as defined in section 1396t(a)
of this title and provided under such section) through rates which are reasonable and adequate to meet the costs of providing care, efficiently and economically, in conformity with applicable State and Federal laws, regulations, and
quality and safety standards;
(14) provide that enrollment fees, premiums, or similar charges, and deductions,
cost sharing, or similar charges, may be imposed only as provided in section 1396o
of this title;
(15) Repealed. Pub.L. 100-360, Title III, § 301(e)(2)(C), as added Pub.L.
100-485, Title VI, § 608(d)(14)(I)(iii), Oct. 13,1988,102 Stat 2416
(16) provide for inclusion, to the extent required by regulations prescribed by the
Secretary, of provisions (conforming to such regulations) with respect to the
furnishing of medical assistance under the plan to individuals who are residents of
the State but are absent therefrom;
(17) except as provided in subsections (I )(3), (m)(3), and (m)(4) of this section,
include reasonable standards (which shall be comparable for all groups and may, in
accordance with standards prescribed by the Secretary, differ with respect to
income levels, but only in the case of applicants or recipients of assistance under the
plan who are not receiving aid or assistance under any plan of the State approved
under subchapter I, X, XIV, or XVI, or part A of subchapter IV of this chapter, and
with respect to whom supplemental security income benefits are not being paid
under subchapter XVI of this chapter, based on the variations between shelter costs
in urban areas and in rural areas) for determining eligibility for and the extent of
medical assistance under the plan which (A) are consistent with the objectives of
this subchapter, (B) provide for taking into account only such income and resources
as are, as determined in accordance with standards prescribed by the Secretary,
available to the applicant or recipient and (in the case of any applicant or recipient
who would, except for income and resources, be eligible for aid or assistance in the
form of money payments under any plan of the State approved under subchapter I,
X, XIV, or XVI, or part A of subchapter IV, or to have paid with respect to him
supplemental security income benefits under subchapter XVI of this chapter) as
would not be disregarded (or set aside for future needs) in determining his
eligibility for such aid, assistance, or benefits, (C) provide for reasonable evaluation
nf nnv anoh innnma f\r raanuroaa
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onsibility of any individual for any applicant or recipient of assistance under the
unless such applicant or recipient is such individual's spouse or such individu:hild who is under age 21 or (with respect to States eligible to participate in the
2 program established under subchapter XVI of this chapter), is blind or
lanenUy and totally disabled, or is blind or disabled as defined in section 1382c
lis title (with respect to States which are not eligible to participate in such
ram); and provide for flexibility in the application of such standards with
ect to income by taking into account, except to the extent prescribed by the
etary, the costs (whether in the form of insurance premiums, payments made to
State under section 1396b(f)(2)(B) of this title, or otherwise and regardless of
Lher such costs are reimbursed under another public program of the State or
ical subdivision thereof) incurred for medical care or for any other type of
edial care recognized under State law; •
8) comply with the provisions of section 1396p of this title with respect to liens,
istments and recoveries of medical assistance correctly paid, transfers of assets,
treatment of certain trusts;
9) provide such safeguards as may be necessary to assure that eligibility for
• and services under the plan will be determined, and such care and services will
)rovided, in a manner consistent with simplicity of administration and the best
rests of the recipients;
!0) if the State plan includes medical assistance in behalf of individuals 65 years
ge or older who are patients in institutions for mental diseases—
(A) provide for having in effect such agreements or other arrangements with
State authorities concerned with mental diseases, and, where appropriate, with
such institutions, as may be necessary for carrying out the State plan, including
arrangements for joint planning and for development of alternate methods of
care, arrangements providing assurance of immediate readmittance to institutions where needed for individuals under alternate plans of care, and arrangements providing for access to patients and facilities, for furnishing information,
and for making reports;'
(B) provide for an individual plan for each such patient to assure that the
institutional care provided to him is in his best interests, including, to that end,
assurances that there will be initial and periodic review of his medical and
other needs, that he will be given appropriate medical treatment within the
institution, and that there wSl be a periodic determination of his need for
continued treatment in the institution; and
(C) provide for the development of alternate plans of care, making maximum
utilization of available resources, for recipients 65 years of age or older who
would otherwise need care in such institutions, including appropriate medical
treatment and other aid or assistance; for services referred to in section
303(a)(4XA)(i) and (ii) or section 1383(a)(4)(A)(i) and (ii) of this title which are
appropriate for such recipients and for, such patients; and for methods of
administration necessary to assure that the responsibilities of the State agency
under the State plan with respect to such recipients and such patients will be
effectively carried out*,., „
;21) if the State plan includes medical assistance in behalf of individuals 65 years
age or older who are patients in public institutions for mental diseases, show that
> State is making satisfactory progress toward developing and implementing a
nprehensive mental health program, including provision for utilization of commuy mental health centers, nursing facilities, and other alternatives to care in public
>titutions for mental diseases;
,
u
(22) include descriptions of (A) the kinds and numbers of professional medical
rsonnel and supporting staff that will be used in the administration of the plan
d of the responsibilities they will have, (B) the standards, for private or public
jtitutions in which recipients of medical assistance under the plan may receive
re or services, that will be utilized by the State authority or authorities responsia for establishing and maintaining such standards, (C) the cooperative arrangeents with State health agencies and State vocational rehabilitation agencies
itered into with a view to maximum utilization of and coordination of the provision
medical assistance with the services administered or supervised by such agencies,
id (D) other standards and methods that the State will use to assure that medical
1
remedial care and services provided to recipients of medical assistance are of
gh quality;
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(23) except as provided in subsection (g) of this section and in section 1396n of
this title and except in the case of Puerto Rico, the Virgin Islands, and Guam,
provide that (A) any individual eligible for medical assistance (including drugs) may
obtain such assistance from any institution, agency, community pharmacy, or
person, qualified to perform the service or services required (including an organization which provides such services, or arranges for their availability, on a prepayment basis), who undertakes to provide him such services, and (B) an enrollment of
an individual eligible for medical assistance in a primary care case-management
system (described in section 1396n(b)(l) of this title), a health maintenance organization, or a similar entity shall not restrict the choice of the qualified person from
whom the individual may receive services under section 1396d(a)(4)(C) of this title;
(24) effective July 1, 1969, provide for consultative services by health agencies
and other appropriate agencies of the State to hospitals, nursing facilities, home
health agencies, clinics, laboratories, and such other institutions as the Secretary
may specify in order to assist them (A) to qualify for payments under this chapter,
(B) to establish and maintain such fiscal records as may be necessary for the proper
and efficient administration of this chapter, and (C) to provide information needed
to determine payments due under this chapter on account of care and services
furnished to individuals;
(25) provide—
(A) that the State or local agency administering such plan will take all
reasonable measures to ascertain the legal liability of third parties (including
health insurers, group health plans (as defined in section 607(1) of the Employee Retirement Income Security Act of 1974 [29 U.S.C.A. § 1167(1)]), service
benefit plans, and health maintenance organizations) to pay for care and
services available under the plan, including—
(i) the collection of sufficient information (including the use of information collected by the Medicare and Medicaid Coverage Data Bank under
section 1320b-14 of this title and any additional information as specified by
the Secretary in regulations) to enable the State to pursue claims against
such third parties, with such information being collected at the time of any
determination or redetermination of eligibility for medical assistance, and
(ii) the submission to the Secretary of a plan (subject to approval by the
Secretary) for pursuing claims against such third parties, which plan
shall—
(I) be integrated with, and be monitored as a part of the Secretary's review of, the State's mechanized claims processing and information retrieval system under section 1396b(r) of this title, and
(II) be subject to the provisions of section 1396b(r)(4) of this title
relating to reductions in Federal payments for failure to meet conditions of approval, but shall not be subject to any other financial
penalty as a result of any other monitoring, quality control, or
auditing requirements;
i'
(B) that in any case where such a legal liability is found to exist after
medical assistance has been made available on behalf of the individual and
where the amount of reimbursement the State can reasonably expect to recover
exceeds the costs of such recovery, the State or local agency will seek
reimbursement for such assistance to the extent of such legal liability;
(C) that in the case of an individual who is entitled to medical assistance
under the State plan with respect to a service for which a third party is liable
for payment, the person furnishing the service may not seek to collect from the
individual (or any financially responsible relative or representative of that
individual) payment of an amount for that service (i) if the total of the amount
of the liabilities of third parties for that service is at least equal to the amount
payable for that service under the plan (disregarding section 1396o of this title),
or (ii) in an amount which exceeds the lesser of (I) the amount which may be
collected under section 1396o of this title, or (II) the amount by which the
amount payable for that service under the plan (disregarding section 1396o of
this title), exceeds the total of the amount of the liabilities of third parties for
that service;
(D) that a person who furnishes services and is participating under the plan
may not refuse to furnish services to an individual (who is entitled to have
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payment made under the plan for the services the person furnishes) because of
a third party's potential liability for payment for the service;
(E) that in the case of prenatal or preventive pediatric care (including early
and periodic screening and diagnosis services under section 1396d(a)(4)(B) of
this title) covered under the State plan, the State shall—
(i) make payment for such service in accordance with the usual payment
schedule under such plan for such services without regard to the liability
of a third party for payment for such services; and
(ii) seek reimbursement from such third party in accordance with
subparagraph (B);
(F) that in the case of any services covered under such plan which are
provided to an individual on whose behalf child support enforcement is being
carried out by the State agency under part D of subchapter IV of this chapter,
the State shall—
(i) make payment for such service in accordance with the usual payment
schedule under such plan for such services without regard to any thirdparty liability for payment for such services, if such third-party liability is
derived (through insurance or otherwise) from the parent whose obligation
to pay support is being enforced by such agency, if payment has not been
made by such third party within 30 days after such services are furnished;
and
(ii) seek reimbursement from such third party in accordance with
subparagraph (B);
(G) that the State plan shall meet the requirements of section 1396e of this
title (relating to enrollment of individuals under group health plans in certain
cases);
(H) that the State prohibits any health insurer (including a group health
plan, as defined in section 607(1) of the Employee Retirement Income Security
Act of 1974 [29 U.S.CA § 1167(1)], a service benefit plan, and a health
maintenance organization), in enrolling an individual or in making any payments for benefits to the individual or on the individual's behalf, from taking
into account that the individual is eligible for or is provided medical assistance
under a plan under this title for such State, or any other State; and
(I) that to the extent that payment has been made under the State plan for
medical assistance in any case where a third party has a legal liability to make
payment for such assistance, the State has in effect laws under which, to the
extent that payment has been made under the State plan for medical assistance
for health care items or services furnished to an individual, the State is
considered to have acquired the rights of such individual to payment by any
other party for such health care items or services;
(26) if the State plan includes medical assistance for'inpatient mental hospital
services, provide—
(A) with respect to each patient receiving such services, for a regular
program of medical review (including medical evaluation) of his need for such
services, and for a written plan of care; x t
(B) for periodic inspections to be made in all mental institutions within the
State by one or more medical review teams (composed of physicians and other
appropriate health and social service personnel) of the care being provided to
each person receiving medical assistance, including (i) the adequacy of the
services available to meet his current health needs and promote his maximum
physical well-being, (ii) the necessity and desirability of his continued placement in the institution, and (iii) the feasibility of meeting his health care needs
through alternative institutional or noninstitutional services; and
(C) for full reports to the State agency by each medical review team of the
findings of each inspection under subparagraph (B), together with any recommendations;
(27) provide for agreements with every person or institution providing services
under the State plan under which such person or institution agrees (A) to keep such
records as are necessary fully to disclose the extent of the services provided to
individuals receiving assistance under the State plan, and (B) to furnish the State
agency or the Secretary with such information, regarding any payments claimed by
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such person or institution for providing services under the State plan, as the State
agency or the Secretary may from time to time request;
(28) provide—
(A) that any nursing facility receiving payments under such plan must
satisfy all the requirements of subsections (b) through (d) of section 1396r of
this title as they apply to such facilities;
(B) for including in "nursing facility services" at least the items and services
specified (or deemed to be specified) by the Secretary under section 1396r(f)(7)
of this title and making available upon request a description of the items and
services so included;
(C) for procedures to make available to the public the data and methodology
used in establishing payment rates for nursing facilities under this subchapter;
and
(D) for compliance (by the date specified in the respective sections) with the
requirements of—
(i) section 1396r(e) of this title;
(ii) section 1396r(g) of this title (relating to responsibility for survey and
certification of nursing facilities); and
(iii) sections 1396r(h)(2)(B) and 1396r(h)(2)(D) of this title (relating to
establishment and application of remedies);
(29) include a State program which meets the requirements set forth in section
1396g of this title, for the licensing of administrators of nursing homes;
(30)(A) provide such methods and procedures relating to the utilization of, and
the payment for, care and services available under the plan (including but not
limited to utilization review plans as provided for in section 1396b(i)(4) of this title)
as may be necessary to safeguard against unnecessary utilization of such care and
services and to assure that payments are consistent with efficiency, economy, and
quality of care and are sufficient to enlist enough providers so that care and
services are available under the plan at least to the extent that such care and
services are available to the general population in the geographic area;
(B) provide, under the program described in subparagraph (A), that—
(i) each admission to a hospital, intermediate care facility for the mentally
retarded, or hospital for mental diseases is reviewed or screened in accordance
with criteria established by medical and other professional personnel who are
not themselves directly responsible for the care of the patient involved, and
who do not have a significant financial interest in any such institution and are
not, except in the case of a hospital, employed by the institution providing the
care involved, and
(ii) the information developed from such review or screening, along with the
data obtained from prior reviews of the necessity for admission and continued
stay of patients by such professional personnel, shall be used as the basis for
establishing the size and composition of the sample of admissions to be subject
to review and evaluation by such personnel, and any such sample may be of any
size up to 100 percent of all admissions and must be of sufficient size to serve
the purpose of (I) identifying the patterns of care being provided and the
changes occurring over time in such patterns so that the need for modification
may be ascertained, and (II) subjecting admissions to early or more extensive
review where information indicates that such consideration is warranted to a
hospital, intermediate care facility for the mentally retarded, or hospital for
mental diseases; and
(C) use a utilization and quality control peer review organization (under part B of
subchapter XI of this chapter), an entity which meets the requirements of section
1320c-l of this title, as determined by the Secretary, or a private accreditation body
to conduct (on an annual basis) an independent, external review of the quality of
services furnished under each contract under section 1396b(m) of this title, with the
results of such review made available to the State and, upon request, to the
Secretary, the Inspector General in the Department of Health and Human Services,
and the Comptroller General;
(31) with respect to services in an intermediate care facility for the mentally
retarded (where the State plan includes medical assistance for such services)
provide—
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(A) with respect to each patient receiving such services, for a written plan of
care, prior to admission to or authorization of benefits in such facility, in
accordance with regulations of the Secretary, and for a regular program of
independent professional review (including medical evaluation) which shall
periodically review his need for such services;
(B) with respect to each intermediate care faculty for the mentally retarded
within the State, for periodic onsite inspections of the care being provided to
each person receiving medical assistance, by one or more independent professional review teams (composed of a physician or registered nurse and other
appropriate health and social service personnel), including with respect to each
such person (i) the adequacy of the services available to meet his current health
needs and promote his maximum physical well-being, (ii) the necessity and
desirability of his continued placement in the facility, and (iii) the feasibility of
meeting his health care needs through alternative institutional or noninstitutional services; and
(C) for full reports to the State agency by each independent professional
review team of the findings of each inspection under subparagraph (B),
together with any recommendations;
(32) provide that no payment under the plan for any care or service provided to
1 individual shall be made to anyone other than such individual or the person or
stitution providing such care or service, under an assignment or power of attorney
* otherwise; except that—
(A) in the case of any care or service provided by a physician, dentist, or
other individual practitioner, such payment may be made (i) to the employer of
such physician, dentist, or other practitioner if such physician, dentist, or
practitioner is required as a condition of his employment to turn over his fee
for such care or service to his employer, or (ii) (where the care or service was
provided in a hospital, clinic, or other facility) to the facility in which the care or
service was provided if there is a contractual arrangement between such
physician, dentist, or practitioner and such facility under which such facility
submits the bill for such care or service;
(B) nothing in this paragraph shall be construed (i) to prevent the making of
such a payment in accordance with an assignment from the person or institution providing the care or service involved if such assignment is made to a
governmental agency or entity or is established by or pursuant to the order of
a court of competent jurisdiction, or (ii) to preclude an agent of such person or
institution from receiving any such payment if (but only if) such agent does so
pursuant to an agency agreement under which the compensation to be paid to
the agent for his services for or in connection with the billing or collection of
payments due such person or institution under the plan is unrelated (directly or
indirectly) to the amount of such payments or the billings therefor, and is not
dependent upon the actual collection of any such payment;
(C) in the case of services furnished (during a period that does not exceed 14
continuous days in the case of an informal reciprocal arrangement or 90
continuous days (or such longer period as the Secretary may provide) in the
case of an arrangement involving per diem or other fee-for-time compensation)
by, or incident to the services of, one physician to the patients of another
physician who submits the claim for such services, payment shall be made to
the physician submitting the claim (as if the services were furnished by, or
incident to, the physician's services), but only if the claim identifies (in a
manner specified by the Secretary) the physician who furnished the services;
and
(D) in the case of payment for a childhood vaccine administered before
October 1, 1994, to individuals entitled to medical assistance under the State
plan, the State plan may make payment directly to the manufacturer of the
vaccine under a voluntary replacement program agreed to by the State
pursuant to which the manufacturer (i) supplies doses of the vaccine to
providers administering the vaccine, (ii) periodically replaces the supply of the
vaccine, and (iii) charges the State the manufacturer's price to the Centers for
Disease Control and Prevention for the vaccine so administered (which price
includes a reasonable amount to cover shipping and the handling of returns);
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(A) that the State health agency, or other appropriate State medical agency,
shall be responsible for establishing a plan, consistent with regulations prescribed by the Secretary, for the review by appropriate professional health
personnel of the appropriateness and quality of care and services furnished to
recipients of medical assistance under the plan in order to provide guidance
with respect thereto in the administration of the plan to the State agency
established or designated pursuant to paragraph (5) and, where applicable, to
the State agency described in the second sentence of this subsection; and
(B) that, except as provided in section 1396r(g) of this title, the State or local
agency utilized by the Secretary for the purpose specified in the first sentence
of section 1395aa(a) of this title, or, if such agency is not the State agency
which is responsible for licensing health institutions, the State agency responsible for such licensing, will perform for the State agency administering or
supervising the administration of the plan approved under this subchapter the
function of determining whether institutions and agencies meet the requirements for participation in the program under such plan, except that, if the
Secretary has cause to question the adequacy of such determinations, the
Secretary is authorized to validate State determinations and, on that basis,
make independent and binding determinations concerning the extent to which
individual institutions and agencies meet the requirements for participation;
(34) provide that in the case of any individual who has been determined to be
eligible for medical assistance under the plan, such assistance will be made available
to him for care and services included under the plan and furnished in or after the
third month before the month in which he made application (or application was
made on his behalf in the case of a deceased individual) for such assistance if such
individual was (or upon application would have been) eligible for such assistance at
the time such care and services were furnished;
(35) provide that any disclosing entity (as defined in section 1320a-3(a)(2) of this
title) receiving payments under such plan complies with the requirements of section
1320a-3 of this title;
(36) provide that within 90 days following the completion of each survey of any
health care facility, laboratory, agency, clinic, or organization, by the appropriate
State agency described in paragraph (9), such agency shall (in accordance with
regulations of the Secretary) make public in readily available form and place the
pertinent findings of each such survey relating to the compliance of each such
health care facility, laboratory, clinic, agency, or organization with (A) the statutory
conditions of participation imposed under this subchapter, and (B) the major
additional conditions which the Secretary finds necessary in the interest of health
and safety of individuals who are furnished care or services by any such facility,
laboratory, clinic, agency, or organization;
(37) provide for claims payment procedures which (A) ensure that 90 per centum
of claims for payment (for which no further written information or substantiation is
required in order to make payment) made for services covered under the plan and
furnished by health care practitioners through individual or group practices or
through shared health facilities are paid within 30 days of the date of receipt of such
claims and that 99 per centum of such claims are paid within 90 days of the date of
receipt of such claims, and (B) provide for procedures of prepayment and postpayment claims review, including review of appropriate data with respect to the
recipient and provider of a service and the nature of the service for which payment
is claimed, to ensure the proper and efficient payment of claims and management of
the program;
(38) require that an entity (other than an individual practitioner or a group of
practitioners) that furnishes, or arranges for the furnishing of, items or services
under the plan, shall supply (within such period as may be specified in regulations
by the Secretary or by the single State agency which administers or supervises the
administration of the plan) upon request specifically addressed to such entity by the
Secretary or such State agency, the information described in section 1320a-7(b)(9)
of this title;
(39) provide that the State agency shall exclude any specified individual or entity
from participation in the program under the State plan for the period specified by
the Secretary, when required by him to do so pursuant to section 1320a-7 of this

§ 1396a

PUBLIC HEALTH AND WELFARE

under the plan with respect to any item or service furnished by such individual or
entity during such period;
,
(40) require each health services facility or organization which receives payments
under the plan and of a type for which a uniform reporting system has been
established under section 1320a(a) of this title to make reports to the Secretary of
information described in such section in accordance with the uniform reporting
system (established under such section) for that type of facility or organization;
(41) provide that whenever a provider of services or any other person is
terminated, suspended, or otherwise sanctioned or prohibited from participating
under the State plan, the State agency shall promptly notify the Secretary and, in
the case of a physician and notwithstanding paragraph (7), the State medical
licensing board of such action;
(42) provide that the records of any entity participating in the plan and providing
services reimbursable on a cost-related basis will be audited as the Secretary
determines to be necessary to insure that proper payments are made under the
plan;
(43) provide for—
(A) informing all persons in the State who are under the age of 21 and who
have been determined to be eligible for medical assistance including services
described in section 1396d(a)(4)(B) of this title, of the availability of early and
periodic screening, diagnostic, and treatment services as described in section
1396d(r) of this title and the need for age-appropriate immunizations against
vaccine-preventable diseases,
(B) providing or arranging for the provision of such screening services in all
cases where they are requested,
(C) arranging for (directly or through referral to appropriate agencies,
organizations, or individuals) corrective treatment the need for which is disclosed by such child health screening services, and
(D) reporting to the Secretary (in a uniform form and manner established by
the Secretary, by age group and by basis of eligibility for medical assistance,
and by not later than April 1 after the end of each fiscal year, beginning with
fiscal year 1990) the following information relating to early and periodic
screening, diagnostic, and treatment services provided under the plan during
each fiscal year:
(i) the number of children provided child health screening services,
(ii) the number of children referred for corrective treatment (the need
for which is disclosed by such child health screening services),
(iii) the number of children receiving dental services, and
(iv) the State's results in attaining the participation goals set for the
State under section 1396d(r) of this title;
(44) in each case for which payment for inpatient hospital services, services in an
intermediate care facility for the mentally retarded, or inpatient mental hospital
services is made under the State plan—
(A) a physician (or, in the case of skilled nursing facility services or
intermediate care facility services, a physician, or a nurse practitioner or
clinical nurse specialist who is not an employee of the facility but is working in
collaboration with a physician) certifies at the time of admission, or, if later, the
time the individual applies for medical assistance under the State plan (and a
physician, a physician assistant under the supervision of a physician, or, in the
case of skilled nursing facility services or intermediate care facility services, a
physician, or a nurse practitioner or clinical nurse specialist who is not an
employee of the facility but is working in collaboration with a physician,
recertifies, where such services are furnished over a period of time, in such
cases, at least as often as required under section 1396b(g)(6) of this title (or, in
the case of services that are services provided in an intermediate care facility
for the mentally retarded, every year), and accompanied by such supporting
material, appropriate to the case involved, as may be provided in regulations of
the Secretary), that such services are or were required to be given on an
inpatient basis because the individual needs or needed such services, and
(B) such services were furnished under a plan established and periodically
* * *- —'—*-*-•» <«. ;« tUo raa» nf skilled nursing facility
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services or intermediate care facility services, a physician, or a nurse practitioner or clinical nurse specialist who is not an employee of the facility but is
working in collaboration with a physician;
(45) provide for mandatory assignment of rights of payment for medical support
and other medical care owed to recipients, in accordance with section 1396k of this
title;
(46) provide that information is requested and exchanged for purposes of income
and eligibility verification in accordance with a State system which meets the
requirements of section 1320b-7 of this title;
(47) at the option of the State, provide for making ambulatory prenatal care
available to pregnant women during a presumptive eligibility period in accordance
with section 1396r-l of this title;
(48) provide a method of making cards evidencing eligibility for medical assistance available to an eligible individual who does not reside in a permanent dwelling
or does not have a fixed home or mailing address;
(49) provide that the State will provide information and access to certain
information respecting sanctions taken against health care practitioners and providers by State licensing authorities in accordance with section 1396r-2 of this title;
(50) provide, in accordance with subsection (q) of this section, for a monthly
personal needs allowance for certain institutionalized individuals and couples;
(51) meet the requirements of section 1396r-5 of this title (relating to protection
of community spouses);
(52) meet the requirements of section 1396r-6 of this title (relating to extension
of eligibility for medical assistance);
(53) provide—
(A) for notifying in a timely manner all individuals in the State who are
determined to be eligible for medical assistance and who are pregnant women,
breastfeeding or postpartum women (as defined in section 1786 of this title), or
children below the age of 5, of the availability of benefits furnished by the
special supplemental nutrition program under such section, and
(B) for referring any such individual to the State agency responsible for
administering such program;
(54) in the case of a State plan that provides medical assistance for covered
outpatient drugs (as defined in section 1396r-8(k) of this title), comply with the
applicable requirements of section 1396r-8 of this title;
(55) provide for receipt and initial processing of applications of individuals for
medical
assistance
under
subsection
(a)(10)(A)(i)(IV),
(a)(10)(A)(i)(VI),
(a)(10)(A)(i)(VII), or (a)(10)(A)(ii)(IX) of this section—
(A) at locations which are other than those used for the receipt and
processing of applications for aid under part A of subchapter IV of this chapter
and which include facilities defined as disproportionate share hospitals under
section 1396r-4(a)(l)(A) of this title and Federally-qualified health centers
described in section 1396d(/ )(2)(B) of this title, and
(B) using applications which are other than those used for applications for
aid under such part;
(56) provide, in accordance with subsection (s) of this section, for adjusted
payments for certain inpatient hospital services;
(57) provide that each hospital, nursing facility, provider of home health care or
personal care services, hospice program, or health maintenance organization (as
defined in section 1396b(m)(l)(A) of this title) receiving funds under the plan shall
comply with the requirements of subsection (w) of this section;
(58) provide that the State, acting through a State agency, association, or other
private nonprofit entity, develop a written description of the law of the State
(whether statutory or as recognized by the courts of the State) concerning advance
directives that would be distributed by providers or organizations under the
requirements of subsection (w) of this section;
(59) maintain a list (updated not less often than monthly, and containing each
physician's unique identifier provided under the system established under subsection (v) 2 of this section) of all physicians who are certified to participate under the
State Dlan:
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(60) provide that the State agency shall provide assurances satisfactory to the
Secretary that the State has in effect the laws relating to medical child support
required under section 1396g of this title;
(61) provide that the State must demonstrate that it operates a medicaid fraud
and abuse control unit described in section 1396b(q) of this title that effectively
carries out the functions and requirements described in such section, as determined
in accordance' with standards established by the Secretary, unless the State
demonstrates to the satisfaction of the Secretary that the effective operation of such
a unit in the State would not be cost-effective because minimal fraud exists in
connection with the provision of covered services to eligible individuals under the
State plan, and that beneficiaries under the plan will be protected from abuse and
neglect in connection with the provision of medical assistance under the plan
without the existence of such a unit; and
(62) provide for a program for the distribution of pediatric vaccines to programregistered providers for the immunization of vaccine-eligible children in accordance
with section 1396s of this title.
Notwithstanding paragraph (5), if on January 1,1965, and on the date on which a State
ubmite its plan for approval under this subchapter, the State agency which adminisered or supervised the administration of the plan of such State approved under
tubchapter X of this chapter (or subchapter XVI of this chapter, insofar as it relates to
he blind) was different from the State agency which administered or supervised the
idministration of the State plan approved under subchapter I of this chapter (or
lubchapter XV\ of this chapter, insofar as it relates to the aged), the State agency which
idministered or supervised the adrninistration of such plan approved under subchapter
*C of this chapter (or subchapter XVI of this chapter, insofar as it relates to the blind)
nay be designated to administer or supervise the administration of the portion of the
State plan for medical assistance which relates to blind individuals and a different State
agency may be established or designated to administer or supervise the administration
)f the rest of the State plan for medical assistance; and in such case the part of the plan
which each such agency administers, or the administration of which each such agency
supervises, shall be regarded as a separate plan for purposes of this subchapter (except
for purposes of paragraph (10)). The provisions of paragraphs (9)(A), (31), and (33) and
of section 1396b(i)(4) of this title shall not apply to a Christian Science sanatorium
operated, or listed and certified, by the First Church of Christ, Scientist, Boston,
Massachusetts.
For purposes of paragraph (10) any individual who, for the month of August 1972, was
eligible for or receiving aid or assistance under a State plan approved under subchapter
I, X, XIV, or XVI of this chapter, or part A of subchapter IV of this chapter and who for
such month was entitled to monthly insurance benefits under subchapter II of this
chapter shall for purposes of this subchapter only be deemed to be eligible for financial
aid or assistance for any month thereafter if such individual would have been eligible for
financial aid or assistance for such month had the increase in monthly insurance benefits
under subchapter II of this chapter resulting from enactment of Public Law 92-336 not
been applicable to such individual.
The requirement of clause (A) of paragraph (37) with respect to a State plan may be
waived by the Secretary if he finds that the State has exercised good faith in trying to
meet such requirement. For purposes of this subchapter, any child who meets the
requirements of paragraph (1) or (2) of section 673(b) of this title shall be deemed to be
a dependent child as defined in section 606 of this title and shall be deemed to be a
recipient of aid to families with dependent children under part A of subchapter IV of this
chapter in the State where such child resides. Notwithstanding paragraph (10)(B) or
any other provision of this subsection, a State plan shall provide medical assistance with
respect to an alien who is not lawfully admitted for permanent residence or otherwise
permanently residing in the United States under color of law only in accordance with
section 1396b(v) of this title.
(b) Approval by Secretary
The Secretary shall approve any plan which fulfills the conditions specified in
subsection (a) of this section, except that he shall not approve any plan which imposes,
as a condition of eligibility for medical assistance under the plan—
M\ on <im vomifoomant nf mora than 65 vears*. or
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(2) any residence requirement which excludes any individual who resides in the
State, regardless of whether or not the residence is maintained permanently or at a
fixed address; or
i
(3) any citizenship requirement which excludes any citizen of the United States.
(c) Lower payment levels or applying for benefits as condition of applying for, or
receiving, medical assistance
Notwithstanding subsection (b) of this section, the Secretary shall not approve any
State plan for medical assistance if—
(1) the State has in effect, under its plan established under part A of subchapter
IV of this chapter, payment levels that are less than the payment levels in effect
under such plan on May 1, 1988; or
(2) the State requires individuals described in subsection (/ )(1) of this section to
apply for benefits under such part as a condition of applying for, or receiving,
medical assistance under this subchapter.
(d) Performance of medical or utilization review functions
If a State contracts with an entity which meets the requirements of section 1320c-l of
this title, as determined by the Secretary, for the performance of the quality review
functions described in subsection (a)(30)(C) of this section, or a utilization and quality
control peer review organization having a contract with the Secretary under part B of
subchapter XI of this chapter for the performance of medical or utilization review
functions (including quality review functions described in subsection (a)(30)(C) of this
section) required under this subchapter of a State plan with respect to specific services
or providers (or services or providers in a geographic area of the State), such
requirements shall be deemed to be met for those services or providers (or services or
providers in that area) by delegation to an entity or organization under the contract of
the State's authority to conduct such review activities if the contract provides for the
performance of activities not inconsistent with part B of subchapter XI of this chapter
and provides for such assurances of satisfactory performance by an entity or organization as the Secretary may prescribe.
(e) Continued eligibility of families determined ineligible because of income and
resources or hours of work limitations of plan; individuals enrolled with
health maintenance organizations; persons deemed recipients of supplemental security income or State supplemental payments; entitlement for certain
newborns; postpartum eligibility for pregnant women
(1)(A) Notwithstanding any other provision of this subchapter, effective January 1,
1974, subject to subparagraph (B) each State plan approved under this subchapter must
provide that each family which was receiving aid pursuant to a plan of the State
approved under part A of subchapter IV of this chapter in at least 3 of the 6 months
immediately preceding the month in which such family became ineligible for such aid
because of increased hours of, or increased income from, employment, shall, while a
member of such family is employed, remain eligible for assistance under the plan
approved under this subchapter (as though the family was receiving aid under the plan
approved under part A of subchapter IV of this chapter) for 4 calendar months
beginning with the month in which such family became ineligible for aid under the plan
approved under part A of subchapter IV of this chapter because of income and resources
or hours of work limitations contained in such plan.
' •' (B) Subparagraph (A) shall not apply with respect to families that cease to be eligible
for aid under part A of subchapter IV of this chapter during the period beginning on
April 1, 1990, and ending on September 30, 1998. During such period, for provisions
relating to extension of eligibility for medical assistance for certain families who have
received aid pursuant to a State plan approved under part A of subchapter IV of this
chapter and have earned income, see section 1396r-6 of this title.
(2)(A) In the case of an individual who is enrolled with a qualified health maintenance
organization (as defined in Title XIII of the Public Health Service Act [42 U.S.CA.
§ 300e et seq.]) or with an entity described in paragraph (2)(B)(iii), (2)(E), (2)(G), or (6)
of section 1396b(m) of this title under a contract described in section 1396b(m)(2)(A) of
this title or with an eligible organization with a contract under section 1395mm of this
title and who would (but for this paragraph) lose eligibility for benefits under this
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», the State plan may provide, notwithstanding any other provision of this subchapter,
t the individual shall be deemed to continue to be eligible for such benefits until the
of such minimum period, but, except for benefits furnished under section
6d(a)(4XC) of this title, only with respect to such benefits provided to the individual
in enrollee of such organization or entity.
B) For purposes of subparagraph (A), the term ,4minimum enrollment period"
ans, with respect to an individual's enrollment with an organization or entity under a
ite plan, a period, established by the State, of not more than six months beginning on
• date the individual's enrollment with the organization or entity becomes effective.
,3) At the option of the State, any individual who—
(A) is 18 years of age or younger and qualifies as a disabled individual under
section 1382c(a) of this title;
(B) with respect to whom there has been a determination by the State that—
(i) the individual requires a level of care provided in a hospital, nursing
facility, or intermediate care facility for the mentally retarded,
(ii) it is appropriate to provide such care for the individual outside such an
institution, and
(iii) the estimated amount which would be expended for medical assistance
for the individual for such care outside an institution is not greater than the
estimated amount which would otherwise be expended for medical assistance
for the individual within an appropriate institution; and
(C) if the individual were in a medical institution, would be eligible for medical
assistance under the State plan under this subchapter,
nail be deemed, for purposes of this subchapter only, to be an individual with respect to
'hom a supplemental security income payment, or State supplemental payment, respecively, is being paid under subchapter XVI of this chapter.
(4) A child born to a woman eligible for and receiving medical assistance under a
>tate plan on the date of the child's birth shall be deemed to have applied for medical
issistance and to have been found eligible for such assistance under such plan on the
late of such birth and to remain eligible for such assistance for a period of one year so
ong as the child is a member of the woman's household and the woman remains (or
vould remain if pregnant) eligible for such assistance. During the period in which a
ihild is deemed under the preceding sentence to be eligible for medical assistance, the
nedical assistance eligibility identification number of the mother shall also serve as the
identification number of the child, and all claims shall be submitted and paid under such
number (unless the State issues a separate identification number for the child before
such period expires).
(5) A woman'who, while pregnant, is eligible for, has applied for, and has received
medical assistance \mder the State plan, shall continue to be eligible under the plan, as
though she were pregnant, for all pregnancy-related and postpartum medical assistance
under the plan, through the end of the month in which the 60-day period (beginning on
the last day of her pregnancy) ends.'
(6) In the case of a pregnant woman described in subsection (a)(10) of this section
who, because of a change in income of the family rof which she is a member, would not
otherwise continue,to be described in such subsection, the woman shall be deemed to
continue to be an individual described in subsection (a)(10)(A)(i)(IV) of this section and
subsection {I )(1XA) of this section without regard to such change of income through the
end of the month" in which the 60-day period (beginning on the last day of her
pregnancy) ends. The preceding sentence shall not apply in the case of a woman who
has been provided ambulatory prenatal care pursuant to section 1396r-l of this title
during a presumptive eligibility period and is1 then, in accordance with such section,
determined to be ineligible for medical assistance under the State plan.
(7) In the case of an infant or child described in subparagraph (B), (C), or (D) of
subsection (IXD of this section or paragraph (2) of section 1396d(n) of this title—
(A) who is receiving inpatient services for which medical assistance is provided
on the date the infant or child attains the maximum age with respect to which
coverage is provided under the State plan for such individuals, and
***\ wkA hn+ tarflttaininjrsuch age, would remain eligible for medical assistance
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the infant or child shall continue to be treated as an individual described in such
respective provision until the end of the stay for which the inpatient services are
furnished.
(8) If an individual is determined to be a qualified medicare beneficiary (as defined in
section 1396d(p)(l) of this title), such determination shall apply to services furnished
after the end of the month in which the determination first occurs. For purposes of
payment to a State under section 1396b(a) of this title, such determination shall be
considered to be valid for an individual for a period of 12 months, except that a State
may provide for such determinations more frequently, but not more frequently than
once every 6 months for an individual.
(9)(A) At the option of the State, the plan may include as medical assistance
respiratory care services for any individual who—
(i) is medically dependent on a ventilator for life support at least six hours per
day;
(ii) has been so dependent for at least 30 consecutive days (or the maximum
number of days authorized under the State plan, whichever is less) as an inpatient;
(iii) but for the availability of respiratory care services, would require respiratory care as an inpatient in a hospital, nursing facility, or intermediate care facility for
the mentally retarded and would be eligible to have payment made for such
inpatient care under the State plan;
(iv) has adequate social support services to be cared for at home; and
(v) wishes to be cared for at home.
(B) The requirements of subparagraph (A)(ii) may be satisfied by a continuous stay in
one or more hospitals, nursing facilities, or intermediate care facilities for the mentally
retarded.
(C) For purposes of this paragraph, respiratory care services means services provided on a part-time basis in the home of the individual by a respiratory therapist or other
health care professional trained in respiratory therapy (as determined by the State),
payment for which is not otherwise included within other items and services furnished to
such individual as medical assistance under the plan.

I

(10)(A) The fact that an individual, child, or pregnant woman may be denied aid
under part A of subchapter IV of this chapter pursuant to section 602(a)(43) of this title
shall not be construed as denying (or permitting a State to deny) medical assistance
under this subchapter to such individual, child, or woman who is eligible for assistance
under this subchapter on a basis other than the receipt of aid under such part.
(B) If an individual, child, or pregnant woman is receiving aid under part A of
subchapter IV of this chapter and such aid is terminated pursuant to section 602(a)(43)
of this title, the State may not discontinue medical assistance under this subchapter for
the individual, child, or woman until the State has determined that the individual, child,
or woman is not eligible for assistance under this subchapter on a basis other than the
receipt of aid under such part.

I
I
I
I
I
I

(11)(A) In the case of an individual who is enrolled with a group health plan under
section 1396e of this title and who would (but for this paragraph) lose eligibility for
benefits under this subchapter before the end of the minimum enrollment period
(defined in subparagraph (B)), the State plan may provide, notwithstanding any other
provision of this subchapter, that the individual shall be deemed to continue to be
eligible for such benefits until the end of such minimum period, but only with respect to
such benefits provided to the individual as an enrollee of such plan.

I
I
I
I

(B) For purposes of subparagraph (A), the term "minimum enrollment period"
means, with respect to an individual's enrollment with a group health plan, a period
established by the State, of not more than 6 months beginning on the date the
individual's enrollment under the plan becomes effective.

I
I

(0 Effective date of State plan as determinative of duty of State to provide medical
assistance to aged, blind, or disabled individuals

I
I
I

Notwithstanding any other provision of this subchapter, except as provided in
subsection (e) of this section and section 1382h(b)(3) of this title and section 1396r-5 of
this title, except with respect to qualified disabled and working individuals (described in
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ed severely impaired individuals, and individuals described in subsection (m)(l) of
>ction, no State not eligible to participate in the State plan program established
subchapter XVI of this chapter shall be required to provide medical assistance to
ged, blind, or disabled individual (within the meaning of subchapter XVI of this
»r) for any month unless such State would be (or would have been) required to
le medical assistance to such individual for such month had its plan for medical
ance approved under this subchapter and in effect on January 1, 1972, been in
in such month, except that for this purpose any such individual shall be deemed
le for medical assistance under such State plan if (in addition to meeting such other
remente as are or may be imposed under the State plan) the income of any such
dual as determined in accordance with section 1396b(f) of this title (after deducting
lupplemental security income payment and State supplementary payment made
respect to such individual, and incurred expenses for medical care as recognized
* State law regardless of whether such expenses are reimbursed under another
2 program of the State or political subdivision thereof) is not in excess of the
lard for medical assistance established under the State plan as in effect on January
72. In States which provide medical assistance to individuals pursuant to parai (10)(C) of subsection (a) of this section, an individual who is eligible for medical
tance by reason of the requirements of this section concerning the deduction of
red medical expenses from income shall be considered an individual eligible for
cal assistance under paragraph (10)(A) of that subsection if that individual is, or is
)le to be (1) an individual with respect to whom there is payable a State supplemenpayment on the basis of which similarly situated individuals are eligible to receive
cal assistance equal in amount, duration, and scope to that provided to individuals
Die under paragraph (10)(A), or (2) an eligible individual or eligible spouse, as
led in subchapter XVI of this chapter, with respect to whom supplemental security
ne benefits are payable; otherwise that individual shall be considered to be an
adual eligible for medical assistance under paragraph (10)(C) of that subsection. In
es which do not provide medical assistance to individuals pursuant to paragraph
C) of that subsection, an individual who is eligible for medical assistance by reason
he requirements of this section concerning the deduction of incurred medical
»nses from income shall be considered an individual eligible for medical assistance
gr paragraph (10)(A) of that subsection.
Reduction of aid or assistance to providers of services attempting to collect
from beneficiary in violation of third-party provisions
i addition to any other sanction available to a State, a State may provide for a
uction of any payment amount otherwise due with respect to a person who furnishes
/ices under the plan in an amount equal to up to three times the amount of any
ment sought to be collected by that person in violation of subsection (a)(25)(C) of this
tion.
Payments for home and community care
Nothing in this subchapter (including subsections (a)(13) and (a)(30) of this section)
II be construed as authorizing the Secretary to limit the amount of payment that may
made under a plan under this subchapter for home and community care.
•>
>
Termination of certification for participation of and suspension of State payments to intermediate care facilities for mentally retarded
,1) In addition to any'other authority under State law, where a State determines that
intermediate care facility for the mentally retarded which is certified for participation
der its plan no longer substantially meets the requirements for such a facility under
s subchapter and further determines that the facility's deficiencies—
(A) immediately jeopardize the health and safety of its patients, the State shall
provide for the termination of the facility's certification for participation under the
plan and may provide, or
(B) do not immediately jeopardize the health and safety of its patients, the State
may, in lieu of providing for terminating the facility's certification for participation
under the plan, provide
** «~ ™ « « w urfli. HA.made under the State plan with respect to any individual
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(2) The State shall not make such a decision with respect to a facility until the facility
has had a reasonable opportunity, following the initial determination that it no longer
substantially meets the requirements for such a facility under this subchapter, to correct
its deficiencies, and, following this period, has been given reasonable notice and
opportunity for a hearing.
(3) The State's decision to deny payment may be made effective only after such notice
to the public and to the facility as may be provided for by the State, and its effectiveness
shall terminate (A) when the State finds that the facility is in substantial compliance (or
is making good faith efforts to achieve substantial compliance) with the requirements for
such a facility under this subchapter, or (B) in the case described in paragraph (1)(B),
with the end of the eleventh month following the month such decision is made effective,
whichever occurs first. If a facility to which clause (B) of the previous sentence applies
still fails to substantially meet the provisions of the respective section on the date
specified in such clause, the State shall terminate such facility's certification for
participation under the plan effective with the first day of the first month following the
month specified in such clause.
(j) Waiver or modification of subchapter requirements with respect to medical
assistance program in American Samoa
Notwithstanding any other requirement of this subchapter, the Secretary may waive
or modify any requirement of this subchapter with respect to the medical assistance
program in American Samoa and the Northern Manana Islands, other than a waiver of
the Federal medical assistance percentage, the limitation in section 1308(c) of this title,
or the requirement that payment may be made for medical assistance only with respect
to amounts expended by American Samoa or the Northern Mariana Islands for care and
services described in paragraphs (1) through (25) of section 1396d(a) of this title.
(k) Repealed. Pub.L. 103-66, Title XIII, § 13611(d)(1)(C), Aug. 10, 1993, 107 Stat.
627
(/) Description of group
(1) Individuals described in this paragraph are—
(A) women during pregnancy (and during the 60-day period beginning on the last
day of the pregnancy),
(B) infants under one year of age,
(C) children children 3 who have attained one year of age but have not attained 6
years of age, and
(D) children born after September 30, 1983, who have attained 6 years of age but
have not attained 19 years of age,
who are not described in any of subclauses (I) through (III) of subsection (a)(10)(A)(i) of
this section and whose family income does not exceed the income level established by the
State under paragraph (2) for a family size equal to the size of the family, including the
woman, infant, or child.
(2)(A)(i) For purposes of paragraph (1) with respect to individuals described in
subparagraph (A) or (B) of that paragraph, the State shall establish an income level
which is a percentage (not less than the percentage provided under clause (ii) and not
more than 185 percent) of the income official poverty line (as defined by the Office of
Management and Budget, and revised annually in accordance with section 9902(2) of this
title) applicable to a family of the size involved.
(ii) The percentage provided under this clause, with respect to eligibility for medical
assistance on or after—
(I) July 1, 1989, is 75 percent, or, if greater, the percentage provided under
clause (iii), and
(II) April 1, 1990, 133 percent, or, if greater, the percentage provided under
clause (iv).
(iii) In the case of a State which, as of July 1, 1988, haa elected to provide, and
provides, medical assistance to individuals described in this subsection or has enacted
legislation authorizing, or appropriating funds, to provide such assistance to such
individuals before July 1, 1989, the percentage provided under clause (ii)(I) shall not be
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(I) the percentage specified by the State in an amendment to its State plan
whether approved or not) as of July 1,1988, or
(II) if no such percentage is specified as of July 1, 1988, the percentage
established under the State's authorizing legislation or provided for under the
State's appropriations,
n no case shall this clause require the percentage provided under clause (u)(I) to
»d 100 percent
) In the case of a State which, as of December 19, 1989, has established under
e d), or has enacted legislation authorizing, or appropriating funds, to provide for, a
entage (of the income official poverty line) that is greater than 133 percent, the
entage provided under clause (u) for medical assistance on or after April 1, 1990,
not be less than—
(I) the percentage specified by the State in an amendment to its State plan
(whether approved or not) as of December 19,1989, or
(II) if no such percentage is specified as of December 19, 1989, the percentage
established under the State's authorizing legislation or provided for under the
State's appropriations
J) For purposes of paragraph (1) with respect to individuals described in subpara
)h (C) of such paragraph, the State shall establish an mcome level which is equal to
percent of the income official poverty line described in subparagraph (A) applicable
family of the size involved
2) For purposes of paragraph (1) with respect to individuals described in subpara
ph (D) of that paragraph, the State shall establish an income level which is equal to
percent of the mcome official poverty line described in subparagraph (A) applicable
i family of the size involved
3) Notwithstanding subsection (a)(17) of this section, for individuals who aie eligible
medical assistance because of subsection (a)(10)(A)(i)(IV), (a)(10)(A)(i)(VI),
lOXAXiXVII), or (a)(10)(A)(iiXIX) of this section—
(A) application of a resource standard shall be at the option of the State,
(B) any resource standard or methodology that is applied with respect to an
individual described in subparagraph (A) of paragraph (1) may not be more
restrictive than the resource standard or methodology that is applied under
subchapter XVI of this chapter,
(C) any resource standard or methodology that is applied with respect to an
individual described in subparagraph (B), (C), or (D) of paragraph (1) may not be
more restrictive than the corresponding methodology that is applied under the
State plan under part A of subchapter IV of this chapter,
(D) the income standard to be applied is the appropriate income standard
established under paragraph (2), and
(E) family income shall be determined in accordance with the methodology
employed under the State plan under part A or E of subchapter IV of this chapter
(except to the extent such methodology is inconsistent with clause (D) of subsection
(aX17) of this section), and costs incurred for medical care or for any other type of
remedial care shall not be taken into account
ny different treatment provided under this paragraph for such individuals shall not
»cause of subsection (a)(17) of this section, require or permit such treatment for other
idividuals
(4)(A) In the case of any State which is providing medical assistance to its residents
nder a waiver granted under section 1315 of this title, the Secretary shall require the
tate to provide medical assistance for pregnant women and infants under age 1
escribed in subsection (a)(10)(A)(i)(IV) of this section and for children described in
ubsection (a)(10)(A)(i)(VI) or subsection (a)(10)(A)(i)(VII) of this section in the same
nanner as the State would be required to provide such assistance for such individuals if
he State had m effect a plan approved under this subchapter
(B) In the case of a State which is not one of the 60 States or the District of
Columbia, the State need not meet the requirement of subsection (a)(10)(A)(i)(IV),
a)(10)(A)(iXVI), or (a)(10)(A)(i)(VII) of this section and, for purposes of paragraph
2XA). the State may substitute for the percentage provided under clause (u) of such
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(m) Description of individuals
(1) Individuals described in this paragraph are individuals—
(A) who are 65 years of age or older or are disabled individuals (as determined
under section 1382c(a)(3) of this title),
(B) whose income (as determined under section 1382a of this title for purposes of
the supplemental security income program, except as provided in paragraph 2(C))
does not exceed an income level established by the State consistent with paragraph
(2)(A), and
(C) whose resources (as determined under section 1382b of this title for purposes
of the supplemental security income program) do not exceed (except as provided in
paragraph (2)(B)) the maximum amount of resources that an individual may have
and obtain benefits under that program
(2)(A) The income level established under paragraph (1)(B) may not exceed a
percentage (not more than 100 percent) of the official poverty line (as defined by the
Office of Management and Budget, and revised annually in accordance with section
9902(2) of this title) applicable to a family of the size involved
(B) In the case of a State that provides medical assistance to individuals not
described in subsection (a)(10)(A) of this section and at the State's option, the State may
use under paragraph (1)(C) such resource level (which is higher than the level described
m that paragraph) as may be applicable with respect to individuals described m
paragraph (1)(A) who are not described in subsection (a)(10)(A) of this section
(C) The piovisions of section 1396d(p)(2)(D) of this title shall apply to determinations
of income under this subsection in the same manner as they apply to determinations of
income under section 1396d(p) of this title
(3) Notwithstanding subsection (a)(17) of this section, for individuals described in
paragraph (1) who are coveied under the State plan by virtue of subsection
(a)(10)(AXii)(X) of this section—
(A) the income standard to be applied is the mcome standard described in
paragraph (1)(B) and
(B) except as provided m section 1382a(b)(4)(B)(n) of this title, costs incurred for
medical care or for any othei type of remedial care shall not be taken into account
in determining income
Any different treatment provided under this paragraph for such individuals shall not,
because of subsection (a)(17) of this section, require or permit such treatment for other
individuals
(4) Notwithstanding subsection (a)(17) of this section, for qualified medicare beneficiaries described m section 1396d(p)(l) of this title—
(A) the income standard to be applied is the mcome standard described in section
1396d(p)(l)(B) of this title, and
(B) except as provided in section 1382a(b)(4)(B)(n) of this title, costs incurred for
medical care or for any other type of remedial care shall not be taken into account
in determining income
Any different treatment provided under this paragraph for such individuals shall not,
because of subsection (a)(17) of tins section, require or permit such treatment for other
individuals
(n) Payment amounts
In the case of medical assistance furnished under this subchapter for medicare costsharing respecting the furnishing of a service or item to a qualified medicare beneficiary,
the State plan may provide payment in an amount with respect to the service or item
that results in the sum of such payment amount and any amount of payment made
under subchapter XVIII of this chapter with respect to the service or item exceeding the
amount that is otherwise payable under the State plan for the item or service for eligible
individuals who are not qualified medicare beneficiaries
(o) Certain benefits disregarded for purposes of determining post-eligibility contributions
Notwithstanding any provision of subsection (a) of this section to the contrary, a State
I plan under this subchapter shall provide that any supplemental security income benefits
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ud by reason of subparagraph (E) or (G) of section 1382(e)(1) of this title to an
dividual who—
•>
(1) is eligible for medical assistance under the plan, and
(2) is in a hospital, skilled nursing facility, or intermediate care facility at the
time such benefits are paid,
Ql be disregarded for purposes of determining the amount of any post-eligibility
>ntribution by the individual to the cost of the care and services provided by the
>spital, skilled nursing facility, or intermediate care facility.

(r) Disregarding
payments for certain medical expenses by institutionalized individuals
(1) For purposes of sections 1396a(a)(17) and 1396r-5(d)(l)(D) of this title and for
purposes of a waiver under section 139(5n of this title, with respect to the post-eligibility
treatment of income of individuals who are institutionalized or receiving home or
community-based services under such a waiver there shall be disregarded reparation
payments made by the Federal Republic of Germany and, there shall be taken into
account amounts for incurred expenses for medical or remedial care that are not subject
to payment by a third party, including—

i) Exclusion power, of State; exclusion as prerequisite for medical assistance
payments; "exclude" defined
,

and(i) medicare and other health insurance premiums, deductibles, or coinsurance,

(1) In addition to any other authority, a State may exclude any individual or entity for
uposes of participating under the State plan under this subchapter for any reason for
hich the Secretary could exclude the individual or entity from participation in a
•ogram under subchapter XVIII of this chapter under section 1320a-7, 1320a-7a, or
!95cc(b)(2) of this title.
(2) In order for a State to receive payments for medical assistance under section
»96b(a) of this title, with respect to payments the State makes to a health maintenance
ganization (as defined in section 1396b(m) of this title) or to an entity furnishing
rvices under a waiver approved under section 1396n(b)(l) of this title, the State must
ovide that it will exclude from participation, as such an organization or entity, any
ganization or entity that—
(A) could be excluded under section 1320a-7(b)(8) of this title (relating to owners
and managing employees who have been convicted of certain crimes or received
other sanctions),
(B) has, directly or indirectly, a substantial contractual relationship (as defined
by the Secretary) with an individual or entity that is described in section
1320a-7(b)(8)(B) of this title, or
(C) employs or contracts with any individual or entity that is excluded from
participation under this subchapter under section 1320a-7 or 1320a-7a of this title
for the provision of health care, utilization review, medical social work, or administrative services or employs or contracts with any entity for the provision (directly or
indirectly) through such an excluded individual or entity of such services.
(3) As used in this subsection, the term "exclude" includes the refusal to enter into or
new a participation agreement or the termination of such an agreement.

(ii) necessary medical or remedial care recognized under State law but not
covered under the State plan under this subchapter, subject to reasonable limits the
State may establish on the amount of these expenses.
(2)(A) The methodology to be employed in determining incoiue ana resource eligibility for individuals under subsection (a)(10)(A)(i)(III), (a)(10)(A)(i)(IV), (a)(10)(A)(i)(VT),
(a)(10)(A)(i)(VII), (a)(10)(AXii), (a)(10)(C)(i)(III), or (f) of this section or under section
1396d(p) of this title may be less restrictive, and shall be no more restrictive, than the
methodology—
(i) in the case of groups consisting of aged, blind, or disabled individuals, under
the supplemental security income program under subchapter XVI of this chapter, or
(ii) in the case of other groups, under the State plan most closely categorically
related.
(B) For purposes of this subsection and subsection (a)(10) of this section, methodology is considered to be "no more restrictive" if, using the methodology, additional
individuals may be eligible for medical assistance and no individuals who are otherwise
eligible are made ineligible for such assistance.
(s) Adjustment in payment for hospital services furnished to low-income children
under age of 6 years
In order to meet the requirements of subsection (a)(55) of this section, the State plan
must provide that payments to hospitals under the plan for inpatient hospital services
furnished to infants who have not attained the age of 1 year, and to children who have
not attained the age of 6 years and who receive such services in a disproportionate share
hospital described in section 1396r-4(b)(l) of this title, shall—

) Minimum monthly personal needs allowance deduction; "institutionalized
individual or couple" defined
(1)(A) In order to meet the requirement of subsection (a)(50) of this section, the State
in must provide that, in the case of an institutionalized individual or couple described
subparagraph (B), in deterniining the amount of the individual's or couple's income to I
applied monthly to payment for the cost of care in an institution, there shall be
ducted from the monthly income (in addition to other allowances otherwise provided
der the State plan) a monthly personal needs allowance—
(i) which is reasonable in amount for clothing and other personal needs of the
individual (or couple) while in an institution, and
(ii) which is not less (and may be greater) than the minimum monthly personal I
needs allowance described in paragraph (2).
I (t)

(1) if made on a prospective basis (whether per diem, per case, or otherwise)
provide for an outlier adjustment in payment amounts for medically necessary
inpatient hospital services involving exceptionally high costs or exceptionally long
lengths of stay,
(2) not be limited by the imposition of day limits with respect to the delivery of
such services to such individuals, and
(3) not be limited by the imposition of dollar limits (other than such limits
resulting from prospective payments as adjusted pursuant to paragraph (1)) with
respect to the delivery of such services to any such individual who has not attained
their first birthday (or in the case of such an individual who is an inpatient on his
first birthday until such individual is discharged).
Authority of Secretary; limitations

(B) In this subsection, the term "institutionalized individual or couple" means an I Nothing in this subchapter (including sections 1396b(a) and 1396d(a) of this title) shall
lividual or married couple—
II be construed as authorizing the Secretary to deny or limit payments to a State for
(i) who is an inpatient (or who are inpatients) in a medical institution or nursing I expenditures, for medical assistance for items or services, attributable to taxes of
facility for which payments are made under this subchapter throughout a month, I general applicability imposed with respect to the provision of such items or services.
and
I (u) Qualified COBRA continuation beneficiaries
(ii) who is or are determined to be eligible for medical assistance under the State I
plan.
I (1) Individuals described in this paragraph are individuals—
(A) who(3)).
are entitled to elect COBRA continuation coverage (as defined in
[2) The minimum monthly personal needs allowance described in this paragraph4 is I
paragraph
) for an institutionalized individual and $60 for an institutionalized couple (if both are I
(B) whose income (as determined under section 1382a of this title for purposes of
sd, blind, or disabled, and their incomes are considered available to each other in I
the supplemental security income p vgram) does not OYOMA inn ~
*
tennining eligibility),
I
officio i »^«.~-*•-- »•

'

*

2 § lsyea

JTUI3JUIV; n i i A L i i n

m-

revised annually in accordance with section 9902(2) of this title) applicable to a
family of the size involved,
(C) whose resources (as determined under section 1382b of this title for purposes
of the supplemental security income program) do not exceed twice the maximum
amount of resources that an individual may have and obtain benefits under that
program, and
(D) with respect to whose enrollment for COBRA continuation coverage the
State has determined that the savings in expenditures under this subchapter
resulting from such enrollment is likely to exceed the amount of payments for
COBRA premiums made.
(2) For purposes of subsection (a)(10)(F) of this section and this subsection, the term
COBRA premiums" means the applicable premium imposed with respect to COBRA
ontinuation coverage.
(3) In this subsection, the term "COBRA continuation coverage" means coverage
mder a group health plan provided by an employer with 75 or more employees provided
pursuant to title XXII of the Public Health Service Act [42 U.S.C A § 300bb-l et seq.]
section 4980B of Title 26, or title VI of the Employee Retirement Income Security Act of
L974 [29 U.S.C A § 1161 et seq.]
(4) Notwithstanding subsection (a)(17) of this section, for individuals described in
paragraph (1) who are covered under the State plan by virtue of subsection
;a)(10)(A)(ii)(XI) of this section—
(A) the income standard to be applied is the income standard described in
paragraph (1)(B), and
(B) except as provided in section 1382a(b)(4)(B)(ii) of this title, costs incurred for
medical care or for any other type of remedial care shall not be taken into account
in determining income.
Any different treatment provided under this paragraph for such individuals shall not,
because of subsection (a)(10)(B) or (a)(17) of this section, require or permit such
treatment for other individuals.
(v) State agency determination of disability and blindness and provision of medical
assistance prior to final determination by Administration
(1) 6 A State plan may provide for the making of determinations of disability or
blindness for the purpose of determiiiing eligibility for medical assistance under the
State plan by the single State agency or its designee, and make medical assistance
available to individuals whom it finds to be blind or disabled and who are determined
otherwise eligible for such assistance during the period of time prior to which a final
determination of disability or blindness is made by the Social Security Administration
with respect to such an individual. In making such determinations, the State must
apply the definitions of disability and blindness found in section 1382c(a) of this title.
(w) Maintenance of written policies and procedures respecting advance directives
(1) For purposes of subsection (a)(57) of this section and sections 1396b(m)(l)(A) and
1396r(c)(2)(E) of this title, the requirement of this subsection is that a provider or
organization (as the case may be) maintain written policies and procedures with respect
to all adult individuals receiving medical care by or through the provider or organization—
(A) to provide written information to each such individual concerning—
($) an individual's rights under State law (whether statutory or as recognized
by the courts of the State) to make decisions concerning such medical care,
including the right to accept or refuse medical or surgical treatment and the
right to formulate advance directives (as defined in paragraph (3)), and
(ii) the provider's or organization's written policies respecting the implementation of such rights;
(B) to document in the individual's medical record whether or not the individual
has executed an advance directive;
(C) not to condition the provision of care or otherwise discriminate against an
individual based on whether or not the individual has executed an advance directive;
(D) to ensure compliance with requirements of State law (whether statutory or
as recognized by the courts of the State) respecting advance directives; and
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(E) to provide (individually or with others) for education for staff and the
community on issues concerning advance directives.
Subparagraph (C) shall not be construed as requiring the provision of care which
conflicts with an advance directive.
(2) The written information described in paragraph (1)(A) shall be provided to an
adult individual—
(A) in the case of a hospital, at the time of the individual's admission as an
inpatient,
(B) in the case of a nursing facility, at the time of the individual's admission as a
resident,
(C) in the case of a provider of home health care or personal care services, in
advance of the individual coming under the care of the provider,
(D) in the case of a hospice program, at the time of initial receipt of hospice care
by the individual from the program, and
(E) in the case of a health maintenance organization, at the time of enrollment of
the individual with the organization.
(3) Nothing in this section shall be construed to prohibit the application of a State law
which allows for an objection on the basis of conscience for any health care provider or
any agent of such provider which as a matter of conscience cannot implement an
advance directive.
(4) In this subsection, the term "advance directive" means a written instruction, such
as a living will or durable power of attorney for health care, recognized under State law
(whether statutory or as recognized by the courts of the State) and relating to the
provision of such care when the individual is incapacitated.
(x) Physician identifier system; establishment
The Secretary shall establish a system, for implementation by not later than July 1,
1991, which provides for a unique identifier for each physician who furnishes services for
which payment may be made under a State plan approved under this subchapter.
(y) Intermediate sanctions for psychiatric hospitals
(1) In addition to any other authority under State law, where a State determines that
a psychiatric hospital which is certified for participation under its plan no longer meets
the requirements for a psychiatric hospital (referred to in section 1396d(h) of this title)
and further finds that the hospital's deficiencies—
(A) immediately jeopardize the health and safety of its patients, the State shall
terminate the hospital's participation under the State plan; or
(B) do not immediately jeopardize the health and safety of its patients, the State
may terminate the hospital's participation under the State plan, or provide that no
payment will be made under the State plan with respect to any individual admitted
to such hospital after the effective date of thefinding,or both.
(2) Except as provided in paragraph (3), if a psychiatric hospital described in
paragraph (1)(B) has not complied with the requirements for a psychiatric hospital
under this subchapter—
f
(A) within 3 months after the date the hospital is found to be out of compliance
with such requirements, the State shall provide that no payment will be made under
the State plan with respect to any individual admitted to such hospital after the end
of such 3-month period, or
(B) within 6 months after the date the hospital is found to be out of compliance
with such requirements, no Federal financial participation shall be provided under
section 1396b(a) of this title with respect to further services provided in the hospital
until the State finds that the hospital is m compliance with the requirements of this
subchapter,
(3) The Secretary may continue payments, over a period of not longer than 6 months
from the date the hospital is found to be out of compliance with such requirements, if—
(A) the State finds that it is more appropriate to take alternative action to assure
compliance of the hospital with the requirements than to terminate the certification
of the hospital,
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(B) the State has submitted a plan and timetable for corrective action to the
Secretary for approval and the Secretary approves the plan of corrective action, and
(C) the State agrees to repay to the Federal Government payments received
under this paragraph if the corrective action is not taken in accordance with the
approved plan and timetable
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(e)(1), 4213(b)(1), 4218(a), Title IX, §§ 9115(b), 9119(d)(1), 101 Stat 1330-117, 1330-140 to 1330-143,
1330-146, 1330-147, 1330-151, 1330-152, 1330-154 to 1330-157, 1330-169, 1330-203, 1330-205,
1330-213, 1330-219, 1330-220, 1330-305, as amended July 1, 1988, PubL 100-360, Title IV,
§ 411(k)(5)(A), (7)(B) to (D), UOXGXu), (iv), (f)(3)(H), (J), (8)(C), (n)(2), (4), formerly (3), 102 Stat
791, 794, 796, 803, 805, 807, as amended Oct 13, 1988, Pub L 100-486, Title VI, § 608(d)(14)(I),
(15)(A), (27)(F) to (H), (28), 102 Stat 2416, 2423, July 1, 1988, Pub L 100-360, Title II, § 204(d)(3),
Title III, §§ 301(a)(1), (e)(2), 302(a), (b)(1) (c)(1), (2), (d) to (e)(3), 303(d), (e), Title IV, § 411(k)(5)(B),
(17)(B), (0(3)(E), (6)(C), (D), 102 Stat 729, 748 to 753, 762, 763, 792, 800, 803, 804, Oct 13, 1988,
Pub L 100-485 Title II, § 202(c)(4), Title III, § 303(a)(2), (b)(1), (d), Title IV, § 401(d)(1), Title VI,
§ 608(d)(15)(B), (16)(C) 102 Stat 2378, 2391, 2392, 2396, 2416, 2418, Nov 10, 1988, Pub L 100-447,
Title VIII, § 8434(b)(1), (2), 102 Stat 3805, Dec 13, 1989, PubL 101-234, Title II, § 201(a)(1), 103
Stat 1981, Dec 19, 1989, PubL 101-239, Title VI, §§ 6116(c) 6401(a)(2) to (9), 6402(a), (c)(2),
6403(b), (d)(1), 6404(c), 6405(b), 6406(a), 6408(c)(1), (d)(1), (4)(C), 6411(a)(1), (d)(3)(B), (e)(2), 103 Stat
2219, 2258 to 2261, 2263 to 2266, 2268 to 2271, Nov 5,1990, Pub L 101-608, Title IV, §§ 4401(a)(2),
4402(a)(1), (c), (d)(1), 4501(b), (e)(2), 4601(a)(1), 4602(a), 4603(a), 4604(a), (b), 4701(b)(1), 4704(a), (e)(1),
4708(a), 4711(c)(1), (d) 4713(a), 4716(a), 4723(b), 4724(a), 4732(b)(1), 4761(a), 4752(a)(1)(A), (c)(1),
4754(a), 4755(a)(2), (c)(1), 4801(e)(1)(A), (11)(A), 104 Stat 1388-143, 1388-161, 1388-163 to 138&-173,
138&-186, 1388-187, 1388-190, 1388-192, 1388-194, 1388-195, 138S-204, 1388-206, 188&-208 to
1388-210, 1388-215, 1388-217, Dec 12, 1991, Pub L 102-234, §5 2(b)(1), 3(a), 105 Stat 1799, Aug
10, 1993, PubL 103-46, Title XIII, §§ 13581(b)(2), 13601(b), 13602(c), 13603(a) to (c), 13611(d)(1),
13622(a)(1), (b), (c), 13623(a), 13626(a), 13631(a), (e)(1), (f)(1), 107 Stat 611, 613, 619, 626, 632, 633,
636, 643 644, Aug 15, 1994, Pub L 103-296, Title I, § 108(d)(1), 108 Stat 1486, Nov 2,1994, Pub L.
103-448, Title II, § 204(w)(2)(E), 108 Stat 4746)

z) Optional coverage of TB-related services
(1) Individuals described in this paragraph are individuals not described in subsection
a)(10)(A)(i) of this section—
(A) who are infected with tuberculosis,
(B) whose mcome (as determined under the State plan under this subchapter
with respect to disabled individuals) does not exceed the maximum amount of
income a disabled individual descnbed in subsection (a)(10)(A)(i) of this section may
have and obtain medical assistance under the plan, and
(C) whose resources (as determined under the State plan under this subchapter
with respect to disabled individuals) do not exceed the maximum amount of
resources a disabled individual described in subsection (a)(10)(A)(i) of this section
may have and obtain medical assistance under the plan
(2) For purposes of subsection (a)(10) of this section, the term "TB-related services"
neans each of the following services relating to treatment of infection with tuberculosis
1 So in original
(A) Prescribed drugs
2 So in original Reference to subsec "(v)" probably should be to "(x)" of this section.
(B) Physicians' services and services descnbed in section 1396d(a)(2) of this title
3 So in original "Children" probably should only appear once
(C) Laboratory and X-ray services (including services to confirm the pi esence of
4 So m original The words "this paragraph" probably should be "this subsection"
infection).
6 So in original No par (2) has been enacted
(D) Clinic services and Federally-qualified health center services
Effective Date of Amendment to Subsec. (a)(10)(A)(i) with Respect
(E) Case management services (as defined in section 1396n(g)(2) of this title)
to Puerto Rico, Guam, American Samoa or the Virgin Islands
(F) Services (other than room and board) designed to encourage completion of
PubL
100-485, Title IV, § 401(g)(2), Oct 18, 1988, 102 Stat 2896, as
regimens of prescribed drugs by out-patients, including services to observe directly
amended PubL 103-432, Title II, § 234(a), Oct 31, 1991 108 Stat 4466,
the intake of prescribed drugs
provided that the amendment of subsec (a)(10)(A)(i) by section 401(d)(1) of
/Vug 14, 1935, c 631, Title XIX, 5 1902, as added July 80, 1965, Pub L 89-97, Title I, § 121(a), 79
PubL 100-485, which had otherwise taken effect on Oct 1, 1990, shall not
tat 344, and amended Jan 2,1968, Pub L 90-248, Title II, §§ 210(a)(6), 223(a), 224(a) (c)(1) 227(a)
apply with respect to Puerto Rico, Guam, American Samoa or the Virgin
28(a), 229(a), 231,234(a), 235(a), 236(a), 237, 238, 241(f)(1) to (4), Title III, § 302(b) 81 Stat 896, 901
Islands until the date of the repeal of the limitations contained in section
3 906, 908, 911, 917, 929, Aug 9, 1969, Pub L 91-56, § 2(c), (d), 83 Stat 99, Dec 28, 1971, Pub L
1308(a) of this title on payments to such jurisdictions for purposes of making
2-223, § 4(b), 85 Stat 809, Oct 30,1972, Pub L 92-603, Title II, §§ 208(a), 209(a), (b)(1), 221(c)(5)
maintenance payments under parts A and E of subchapter IV of this chapter
31, 232(a), 236(b), 237(aX2), 239(a), (b), 240, 246(a), 249(a), 255(a), 268(a), 274(a), 278(a)(18) to (20)
D)(14), 298, 299A, 299D(b), 86 Stat 1381, 1389, 1410, 1415 to 1418, 1424, 1426, 1446, 1450, 1452 to
The amendment to subsec (a)(10)(A)(i) of this section to enter in effect cm
454,1460,1462, Dec 31,1973, Pub L 93-233, §§ 13(a)(2) to (10), 18(o), (p), (q), (x)(l) to (4), 87 Stat
the date of the repeal of the limitations contained in section 1808(a) of this
60 to 962, 971, 972, Aug 7, 1974, Pub L 93-368, § 9(a), 88 Stat 422, July 1, 1975, Pub L 94-48
title, with respect to Puerto Rico, Guam, etc, adds at the end the following new
§ 1, 2, 89 Stat 247, Dec 31, 1975, Pub L 94-182, Title I, § 111(a), 89 Stat 1054, Oct 18, 1976,
subclause
,
\ib L 94-562, § 1, 90 Stat 2540, Oct 25, 1977, Pub L 95-142, §§ 2(a)(3), (b)(1), 3(c)(1), 7(b), (c), 9
9(b)(2), 20(b), 91 Stat 1176, 1178, 1193, 1195, 1204, 1207, Dec 13, 1977, Pub L 95-210, § 2(c), 91
"(V) who are qualified family members as defined in section 1896d(m)(l) of
tat 1488, Nov 1,1978, Pub L 96-559, § 14(a)(1), 92 Stat 2140, June 17,1980, Pub L 96-272 Title
this title,"
II, § 308(c), 94 Stat 631, Dec 5, 1980, Pub L 9&-499, Title IX, §§ 902(b), 903(b), 905(a), 912(b)
13(c), (d), 914(b)(1), 916(b)(1), 918(bXD, 962(a), 965(b), 94 Stat 2613, 2615, 2618 to 2621, 2624, 2626
Repeal of Subsec (a)(29)
S50, 2652, Dec 28, 1980, Pub L 96-411, 5 5(b), 94 Stat 3568, Aug 13, 1981, Pub L 97-35, Title
PubL 101-508, Title IV, § 4801(e)(ll), (11)(A), Nov 5, 1990, 104 Stat
XI, §§ 2105(c), 2113(m), 2171(a), (b), 2172(a), 2173(a), (b)(1), 2174(a), 2175(a), (d)(1), 2178(b)
1388-217, repealed subsec (a)(29) of this section effective on the date on which
181(a)(2), 2182, 2193(cX9), 95 Stat 792, 795, 807 to 809, 811, 814 to 816, 828, Sept 3, 1982, Pub L
the Secretary promulgates standards regarding the qualifications of nursing
7-248, Title I, §§ 131(a), (b), 132(a), (c), 134(a), 136(d), 137(a)(3), (b)(7) to (10), (e), 146(a), 96 Stat
67, 369, 370, 373, 375 to 378, 381, 394, PubL 97-248, Title I, § 131(c), formerly § 131(b)
facility administrators under section 1396r(f)(4) of this title
-numbered Jan 12, 1983, Pub L 97-448, Title III, § 309(a)(8), 96 Stat 2408, July 18, 1984, Pub L
&-369, Div B, Title III, §§ 2303(g)(1), 2314(b), 2335(e), 2361(a), 2362(a), 2363(a)(1). 2367(a), 2368(a)
Termination of Amendment of Subsec (a)(44)
>), 2373(b)(1) to (10), Title VI, §§ 2651(c), 98 Stat 1066, 1079, 1091, 1104, 1105, 1108, 1109, 1111
For termination of amendment by section 4218(a) of PubL 100-208,
149, Aug 16, 1984, PubL 98-378, § 20(c), 98 Stat 1322, Nov 8, 1984, PubL 98-417, § 3(a)(7)
amending subsection (a)(44) of this section, see section 4218(b) of Pub L
))(10), 98 Stat 3295, 8296, Apr 7, 1986, Pub L 99-272, Title IX, §§ 9601(b), (c), 9503(a), 9505(b)
100-203, set out as an Effective and Termination Dates of 1987 Amendments
XI), (d), 9606(a), 9609(a), 9510(a), 9517(b), 9529(a)(1), (bXD, Title XII, § 12305(b)(3) 100 Stat 201
note below
D2, 205, 208 to 212, 216, 220, 293, Aug 13, 1981, Pub L 97-35, Title XXI, § 2173(d), as added Oct
I, 1986, Pub L. 99-509, Title IX, §§ 9320(hX3), 9433(a), 100 Stat 2016, 2068, Oct 21, 1986, Pub L
&-609, Title IX, §§ 9401(a) to (e)(1), 9402(a)(1), (2)(b), 9403(a), '*), (e), (f)(1), (2), (g)(1), (4)(A)
HISTORICAL AND STATUTORY NOTES
104(a), 9406, 9406(b), 9407(a), 9408(a), (b), (c)(2), (3), 9431(a), (b)(1), 9433(a), 9435(b)(1), 100 Stat
Revision Notes and Legislative Reports
1993 Acts House Report No 103-111 and
)50 to 2058, 2060, 2061, 2066, 2068, 2069, Oct 22, 1986, PubL 99-614, Title XVIII, § 1895(c)(1)
Conference Report No 103-213, see 1993
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207-169, Nov 10, 1986, PubL 99-443, §§ 3(b), 7(b), 100 Stat 3575, 3579, Aug 18, 1987, PubL
House Conference Report No 102-409, see 1991
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382c(f), 1382J and 1383; sec. 211 of Pub. L. 93- ward t h e resource limit described in
6, 87 Stat. 154.
§416.1205.
(4) Death benefits, including gifts and
SOURCE: 40 FR 48915, Oct. 20, 1975, unless
>therwise noted.
inheritances, received by an individual,
to the extent that they are not income
\ 416.1201 Resources; general.
in accordance with paragraphs (e) and
(a) Resources; defined. For purposes of (g) of §416.1121 because they are to be
:hi8 subpart L, resources means cash or spent on costs resulting from the last
Dther liquid assets or any real or per- illness and burial of the deceased, are
sonal property t h a t an individual (or not resources for the calendar month
spouse, if any) owns and could convert following the month of receipt. Howbo cash t o be used for his or her support ever, such death benefits retained until
and maintenance.
the first moment of t h e second cal(1) If t h e individual has the right, au- endar month following their receipt are
thority or power t o liquidate the prop- resources a t that time.
erty or his or her share of t h e property,
(b) Liquid resources. Liquid resources
it is considered a resource. If a prop- are cash or other property which can
erty right cannot be liquidated, t h e be converted to cash within 20 days, exproperty will not be considered a re- cluding certain nonwork days as exsource of the individual (or spouse).
plained in § 416.120(d). Examples of re(2) Support and maintenance assist- sources t h a t are ordinarily liquid are
ance n o t counted as Income under stocks, bonds, mutual fund shares,
§ 416.1157(c) will n o t be considered a re- promissory notes, mortgages, life insource.
surance policies, bank accounts (sav(3) Except for cash reimbursement of
medical or social services expenses al- ings and checking), certificates of deready paid for by the individual, cash posit and similar items. Liquid rereceived for medical or social services sources, other than cash, are evaluated
t h a t is n o t income under § 416.1103(a) or according to the individual's equity in
(b), or a retroactive cash payment the resources.
(c) Nonliquid resources. (1) Nonliquid
which is income t h a t is excluded from
deeming under §416.1161(aX16), is n o t a resources are property which is not
resource for the calendar month follow- cash and which cannot be converted to
ing t h e month of i t s receipt. However, cash within 20 days excluding certain
days
as explained in
cash retained until the first moment of nonwork
the second calendar month following § 416.120(d). Examples of resources that
are ordinarily nonliquid are loan agreeits receipt is a resource a t t h a t time.
(i) For purposes of this provision, a ments, household goods, automobiles,
retroactive cash payment is one t h a t is trucks, tractors, boats, machinery,
paid after the month in which i t was livestock,
buildings
and
land.
due.
Nonliquid resources are evaluated ac(ii) This provision applies only t o the cording to their equity value except as
unspent portion of those cash pay- otherwise provided. (See §416.1218 for
ments identified in this paragraph t r e a t m e n t of automobiles.)
(a)(3). Once t h e cash from such pay(2) For purposes of this subpart L, the
ments is spent, this provision does not equity value of an item is defined as:
apply to items purchased with the
(i) The price t h a t item can reasonmoney, even if the period described ably be expected to sell for on the open
above has n o t expired.
m a r k e t in the particular geographic
(iii) Unspent money from those cash area involved; minus
payments identified in this paragraph
(ii) Any encumbrances.
(a)(3) m u s t be identifiable from other
resources for this provision to apply. [40 FR 48915, Oct. 20, 1975, as amended at 44
The money m a y be commingled with FR 43266, July 24, 1979; 48 FR 33259, July 21,
other funds, b u t if this is done in such 1983; 52 FR 4283, Feb. 11, 1987; 52 FR 16845.
a fashion t h a t an amount from such May 6, 1987; 53 FR 23231, June 21, 1988; 56 FR
payments can no longer be separately 36001, July 30, 1991; 57 FR 35461, Aug. 10, 1902;
identified, t h a t amount will count to- 57 FR 55089. Nov. 24, 1992]
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5 416.1202 Deeming of resources.
(a) Married individual. In the case of
an individual who is living with a person not eligible under this part and
who is considered to be t h e husband or
wife of such individual under t h e criteria in §§416.1806 and 416.1811, such individual's resources shall be deemed to
include any resources, n o t otherwise
excluded under this subpart, of such
spouse whether or n o t such resources
are available to such individual. In addition to t h e exclusions listed in
§416.1210, pension funds which the ineligible spouse may have are also excluded. Pension funds a r e defined as
funds held in individual retirement accounts (IRA), as described by t h e Internal Revenue Code, or in work-related
pension plans (including such plans for
self-employed individuals, sometimes
referred to as Keogh plans).
(b) Child. In the case of a child (as defined in §416.1866) who is under age 18,
such child's resources shall be deemed
to include any resources, n o t otherwise
excluded under this subpart, of an ineligible parent of such child (or the ineligible spouse of a parent) who is living in the same household (as defined
in §416.1851) as such child, whether or
not available to such child, to the extent t h a t the resources of such parent
(or such spouse of a parent) exceed t h e
resource limits described in §416.1205.
(If the child is living with only one parent, the resource limit for an individual applies. If the child is living with
both parents (or one parent and his or
her spouse), t h e resource limit for an
individual and spouse applies.) In addition to the exclusions listed in
§416.1210, pension funds which the ineligible parent or spouse of a parent m a y
have are also excluded. Pension funds
are defined in paragraph (a) of this section. As used in this section, t h e term
parent means the n a t u r a l or adoptive
parent of a child and spouse of a parent
means the spouse (as defined in
§416.1806) of such n a t u r a l or adoptive
parent.
(c) Applicability. When used in this
subpart L, the term individual refers to
an eligible aged, blind, or disabled person, and also includes a person whose
resources are deemed to be the resources of such individual (as provided

in paragraphs (a) and (b) of this section).
[40 FR 48915. Oct. 20, 1975, as amended at 50
FR 38982, 8ept. 26, 1985; 52 FR 8888, Mar. 20,
1987; 52 FR 29841, Aug. 12, 1987; 52 FR 32240,
Aug. 26, 1987]

§416.1203 Deeming of resources of an
essential person.
In the case of a qualified individual
(as defined in §416.221) whose payment
standard has been increased because of
the presence of an essential person (as
defined in §416.222), the resources of
such qualified individual shall be
deemed to include all the resources of
such essential person. If such qualified
individual would not meet the resource
criteria for eligibility (as defined in
§§416.1205 and 416.1260) because of the
deemed resources, then the payment
standard increase because of the essential person will be nullified and the
provision of this section will not apply;
essential person status is lost permanently. However, if such essential person is an ineligible spouse of a qualified individual or a parent (or spouse of
a parent) of a qualified individual who
is a child under age 21, then the resources of such person will be deemed
to such qualified individual in accordance with t h e provision in §416.1202.
[39 FR 33797, Sept. 20, 1974, as amended at 51
FR 10616, Mar. 28, 1986]
§416.1204 Deeminff of resources of the
sponsor of an alien.
The resources of an alien who first
applies for SSI benefits after September 30, 1980, are deemed to include the
resources of the alien's sponsor for 3
years after the alien's date of admission into t h e United States. The date of
admission is the date established by the
Immigration and Naturalization Service as the date of admission for permanent residence. The resources of the
sponsor's spouse are included if the
sponsor and spouse live in the same
household. Deeming of these resources
applies regardless of whether the alien
and sponsor live in the same household
and regardless of whether the resources
are actually available to the alien. For
rules t h a t apply in specific situations,
see§416.1166a(d).
(a) Exclusions from the sponsor's resources. Before we deem a sponsor's re-
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116.1204a
urces to an alien we exclude the
me kinds of resources t h a t are exaded from the resources of an indiiual eligible for SSI benefits. The apIcable exclusions from resources are
plained in §§416.1210 (paragraphs (a)
rough (i) and (k)) through 416.1237.
>r resources excluded by Federal s t a t es other than the Social Security
3t, as applicable to the resources of
>onsors deemed to aliens, see t h e apjndix to subpart K, Income. We next
locate for the sponsor or for the spon>r and spouse (if living together). (The
nount of the allocation is the appliible resource limit described in
116.1205 for an eligible individual and
i individual and spouse.)
(b) An alien sponsored by more than
te sponsor. The resources of an alien
ho has been sponsored by more t h a n
ne person are deemed to include the
^sources of each sponsor.
(c) More than one alien sponsored by
ne individual. If more than one alien is
ponsored by one individual the deemed
^sources are deemed to each alien as if
e or she were the only one sponsored
y the individual.
(d) Alien has a sponsor and a parent or
spouse with deemable resources. Reources may be deemed to an alien
rom both a sponsor and a spouse or
•arent (if the alien is a child) provided
h a t the sponsor and the spouse or parn t are not the same person and the
londitions for each rule are met.
(e) Alien's sponsor is also the alien's iniigible spouse or parent. If the sponsor
s also the alien's ineligible spouse or
>arent who lives in the same houselold, the spouse-to-spouse or parent-toihild deeming rules apply instead of
;he sponsor-to-alien deeming rules. If
ihe spouse or parent deeming rules
>ease to apply, the sponsor deeming
•ules will begin to apply. The spouse or
parent rules may cease to apply if an
Uien child reaches age 18 or if either
the sponsor who is the ineligible spouse
or parent, or the alien moves to a separate household.
(f) Alien's sponsor also is the ineligible
spouse or parent of another SSI beneficiary. If the sponsor is also the ineligible spouse or ineligible parent of an
SSI beneficiary other than the alien,
the sponsor's resources are deemed to
the alien under the rules in paragraph

(a), and to the eligible spouse or child
under the rules in §§416.1202, 1205, 1234,
1236, and 1237.
[52 FR 8888, Mar. 20, 1987]
§ 416.1204a Deeming
of
resources
where Medicaid eligibility is affected.
Section 416.1161a of this part describes certain circumstances affecting
Medicaid eligibility in which the Department will not deem family income
to an individual. The Department will
follow the same standards, procedures,
and limitations set forth in t h a t section with respect to deeming of resources.
[49 FR 5747, Feb. 15,1984]
§416.1205 Limitation on resources.
(a) Individual with no eligible spouse.
An aged, blind, or disabled individual
with no spouse is eligible for benefits
under title XVI of the Act if his or her
nonexcludable resources do not exceed
$1,500 prior to January 1, 1985, and all
other eligibility requirements are met.
An individual who is living with an ineligible spouse is eligible for benefits
under title XVI of the Act if his or her
nonexcludable resources, including the
resources of the spouse, do not exceed
$2,250 prior to January 1, 1985, and all
other eligibility requirements are met.
(b) Individual with an eligible spouse.
An aged, blind, or disabled individual
who has an eligible spouse is eligible
for benefits under title XVI of the Act
if their nonexcludable resources do not
exceed $2,250 prior to January 1, 1985,
and all other eligibility requirements
are met.
(c) Effective January I, 1985 and later.
The resources limits and effective
dates for January 1, 1985 and later are
as follows:
Indviduri
andspouM
$1,600
1.700
1.800
1.900
2.000

[50 FR 38982, Sept. 26, 19851
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H l ^ 1207 Resources determinations.
(a) General. Resources determinations
are made as of the first moment of the
month. A resource determination is
based on what assets an individual has,
what their values are, and whether or
not they are excluded as of the first
moment of the month.
(b) Increase in value of resources. If,
during a month, a resource increases in
value or an individual acquires an additional resource or replaces an excluded
resource with one t h a t is not excluded,
the increase in the value of the resources is counted as of the first moment of the next m o n t h
(c) Decrease in value of resources. If,
during a month, a resource decreases in
value or an individual spends a re-'
source or replaces a resource t h a t is
not excluded with one t h a t is excluded,
the decrease in the value of the resources is counted as of the first moment of the next month.
(d) Treatment of items under income
and resource counting rules. Items received in cash or in kind during a
month are evaluated first under the income counting rules and, if retained
until the first moment of the following
month, are subject t o the rules for
counting resources a t t h a t time.
(e) Receipts from the sale, exchange, or
replacement of a resource. If an individual sells, exchanges or replaces a resource, the receipts are not income.
They are still considered to be a resource. This rule includes resources
that have never been counted as such
because they were sold, exchanged or
replaced in the month in which they
were received. See §416.1246 for the rule
on resources disposed of for less than
fair market value (including those disposed of during the m o n t h of receipt).

ceipt, the stock is not a countable resource
to Miss L. until February 1.
[52 FR 4283. Feb. 11, 19871

§416.1210 Exclusions from resources;
general
In determining the resources of an
individual (and spouse, if any) the following items shall be excluded:
(a) The home (including the land appertaining thereto) to the extent its
value does not exceed the amount set
forth in §416.1212;
(b) Household goods and personal effects to the extent t h a t their total
value does not exceed the amount provided in §416.1216;
(c) An automobile to the extent that
its value does not exceed the amount
provided in §416.1218;
(d) Property of a trade or business
which is essential to the means of selfsupport as provided in §416.1222;
(e) Nonbusiness property which is essential to the means of self-support as
provided in §416.1224;
(f) Resources of a blind or disabled individual which are necessary to fulfill
an approved plan for achieving selfsupport as provided in §416.1226:
(g) Stock in regional or village corporations held by natives of Alaska
during the twenty-year period in which
the stock is inalienable pursuant to the
Alaska Native Claims Settlement Act
(see §416.1228);
(h) Life insurance owned by an individual (and spouse, if any) to the ext e n t provided in §416.1230;
(i) Restricted allotted Indian lands as
provided in §416.1234;
(j) Payments or benefits provided
under a Federal s t a t u t e other than
title XVI of the Social Security Act
where exclusion is required by such
Example: Miss L., a disabled individual, re- s t a t u t e ;
ceives a $350 unemployment insurance bene(k) Disaster relief assistance as profit on January 10, 1986. The benefit is unearned income to Miss L. when she receives vided in §416.1237;
(1) Burial spaces and certain funds up
It. On January 14, Miss L. uses the $350 payment to purchase shares of stock. Miss L. to $1,500 for burial expenses as provided
has exchanged one item (cash) for another in §416.1231;
Item (stock). The $350 payment is never
(m) Title XVI or title II retroactive
counted as a resource to Miss L. because she
exchanged it in the same month she received payments as provided in §416.1233;
(n) Housing assistance as provided in
It. The stock is not income; it is a different
form of a resource exchanged for the cash. §416.1238; and
Since a resource is not countable until the
(o) Refunds of Federal income taxes
first moment of the month following its re- and advances made by an employer re-
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116.1212
ring to an earned income tax credit,
provided in §416.1235.
i FR 48915, Oct. 20, 1975, as amended at 41
t 13338, Mar. 30. 1976; 44 FR 15664, Mar. 15,
T9; 48 FR 57127, Dec. 28, 1983; 51 FR 34464,
pt. 29,1986; 55 FR 28378, July 11,1990; 58 FR
»0, Dec. 3,1993; 59 FR 8538, Feb. 23,1994]
i 16.1212 Exclusion of the home.
(a) Defined. A home is any property
which an individual (and spouse, if
ly) has an ownership interest and
hich serves as the individual's prinpal place of residence. This property
tcludes the shelter in which an indiidual resides, the land on which the
lelter is located and related outbuildings.
(b) Home not counted. We do not count
home regardless of its value. Howler, see §§416.1220 through 416.1224
hen there is an income-producing
roperty located on the home property
tiat does not qualify under the home
xclusion.
(c) / / an individual changes principal
lace of residence. If an individual (and
pouse, if any) moves out of his or her
ome without the intent to return, the
ome becomes a countable resource beause it is no longer the individual's
principal place of residence. If an indiIdual leaves his or her home to live in
tn institution, we still consider the
Lome to be the individual's principal
>lace of residence, irrespective of the
ndividual's intent to return, as long as
i spouse or dependent relative of the
eligible individual continues to live
,here. The individual's equity in the
brmer home becomes a countable resource effective with the first day of
ihe month following the month it is no
onger his or her principal place of resiience.
(d) Proceeds from the sale of an ei:luded home. The proceeds from the sale
3f a home which is excluded from the
Individual's resources will also be excluded from resources to the extent
they are intended to be used and are, in
fact, used to purchase another home,
which is similarly excluded, within 3
months of the date of receipt of the
proceeds.
[50 FR 42686. Oct. 22. 1985. as amended at 51
FR 7437. Mar. 4,1986]

§416.1216 Exclusion
of
household
goods and personal effects.
(a) Household goods and personal effects; defined. Household goods are defined as including household furniture,
furnishings and equipment which are
commonly found in or about a house
and are used in connection with the operation, maintenance and occupancy of
the home. Household goods would also
include the furniture, furnishings and
equipment which are used in the functions and activities of home and family
life as well as those items which are for
comfort and accommodation. Personal
effects are defined as including clothing, jewelry, items of personal care, individual education and recreational
items such as books, musical instruments, and hobbies.
(b) Limitation on household goods and
personal effects. In determining the resources of an individual (and spouse, if
any), household goods and personal effects are excluded if their total equity
value is $2,000 or less. If the total equity value of household goods and personal effects is in excess of $2,000, the
excess is counted against the resource
limitation.
(c) Additional exclusions of household
goods and personal effects. In determining the resources of an individual (and
spouse, if any) and in determining the
value of the household goods and personal effects of such individual (and
spouse), there shall be excluded a wedding ring and an engagement ring and
household goods and personal effecti
such as prosthetic devices, dialysis machines, hospital beds, wheel chairs and
similar equipment required because of
a person's physical condition. The exclusion of items required because of a
person's physical condition is not applicable to items which are used extensively and primarily by members of the
household in addition to the person
whose physical condition requires the
item.
[40 FR 48915, Oct. 20,1975, as amended at 44
FR 43266, July 24,1979]
§ 416.1218 Exclusion of the automobile.
(a) Automobile; defined. As used in
this section, the term automobile includes, in addition to passenger can,
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other vehicles used to provide necessary transportation.
(b) Limitation on automobiles. In determining the resources of an individual
(and spouse, if any), automobiles are
excluded or counted as follows:
(1) Total exclusion. One automobile is
totally excluded regardless of its value
if, for the individual or a member of
the individual's household—
(i) It is necessary for employment;
(ii) It is necessary for the medical
treatment of a specific or regular medical problem;
(iii) It is modified for operation by or
transportation of a handicapped person; or
(iv) It (or other type of vehicle) is
necessary because of climate, terrain,
distance, or similar factors to provide
necessary transportation to perform
essential daily activities.
(2) Exclusion to $4,500 of the market
value. If no automobile is excluded
under paragraph (b)(1) of this section,
one automobile is excluded from counting as a resource to the extent its current market value does not exceed
$4,500. If the market value of the automobile exceeds $4,500, the excess is
counted against the resource limit.
(3) Other automobiles. Any other automobiles are treated as nonliquid resources and counted against the resource limit to the extent of the individual's equity (see § 416.1201(c)).
(c) Current market value. The current
market value of an automobile is the average price an automobile of that particular year, make, model, and condition will sell for on the open market
(to a private individual) in the particular geographic area involved.
[40 FR 48915, Oct. 20. 1975, as amended at 44
FR 43266. July 24, 1979; 50 FR 42687, Oct. 22,
19851
(416.1220 Property essential to selfsupport; general.
When counting the value of resources
an individual (and spouse, if any) has,
the value of property essential to selfsupport is not counted, within certain
limits. There are different rules for
considering this property depending on
whether it is income-producing or not.
Property essential to self-support can
include real and personal property (for
example, land, buildings, equipment

and supplies, motor vehicles, and tools,
etc.) used in a trade or business (as defined in §404.1066 of part 404),
nonbusiness income-producing property (houses or apartments for rent,
land other than home property, etc.)
and property used to produce goods or
services essential to an individual's
daily activities. Liquid resources other
than those used as part of a trade or
business are not property essential to
self-support. If the individual's principal place of residence qualifies under
the home exclusion, it is not considered in evaluating property essential to
self-support.
[50 FR 42687, Oct. 22, 1985]
§416.1222 How
income-producing
property essential to self-support is
counted.
(a) General. When deciding the value
of property used in a trade or business
or nonbusiness income-producing activity, only the individual's equity in
the property is counted. We will exclude as essential to self-support up to
$6,000 of an individual's equity in income-producing property if it produces
a net annual income to the individual
of at least 6 percent of the excluded equity. If the individual's equity is greater than $6,000, we count only the
amount that exceeds $6,000 toward the
allowable resource limit specified in
§416.1205 if the net annual income requirement of 6 percent is met on the
excluded equity. If the activity produces less than a 6-percent return due
to circumstances beyond the individual's control (for example, crop failure,
illness, etc.), and there is a reasonable
expectation that the individual's activity will again produce a 6-percent return, the property is also excluded. If
the individual owns more than one
piece of property and each produces income, each is looked at to see if the 6percent rule is met and then the
amounts of the individual's equity in
all of those properties producing 6 percent are totaled to see if the total equity is $6,000 or less. The equity in
those properties that do not meet the
6-percent rule is counted toward the allowable resource limit specified in
§416.1205. If the individual's total equity in the properties producing 6-percent income is over the $6,000 equity

783

20 CFR Ch. Ill (4-1-94 Edition)

6.1224

(2) Not used due to circumstances bet, the amount of equity exceeding
0 is counted as a resource toward yond the individual's control, e.g., illness, and there is a reasonable expectaallowable resource limit.
tion that the use will resume.
imple 1. Sharon has a small business in
home making hand-woven rugs. The
Example. John owns a commercial fishing
8 and other equipment used in the busi- permit granted by the State Commerce Comhave a current market value of $7,000. mission, a boat, and fishing tackle. The boat
value of her equity is $5,500 since she and tackle have an equity value of $6,500.
$1,500 on the looms. Sharon's net earn- Last year, John earned $2,000 from his fishfrom self-employment is $400. Since ing business. The value of the fishing permit
on's equity in the looms and other is not detemined because the permit is ex>ment ($5,600) is under the $6,000 limit cluded under the exception. The boat and
roperty essential to self-support and her tackle are producing in excess of a 6 percent
ncome after expenses ($400) is greater return on the excluded equity value, so they
6 percent of her equity, her income-pro- are excluded under the general rule (see
\g property is excluded from countable paragraph (a) of this section) up to $6,000.
irces. The home is not considered in any The $500 excess value is counted toward the
In valuing property essential to self-sup- resource limit as described in §416.1205.
imple 2. Charlotte operates a farm. She [50 FR 42687, Oct. 22, 1985]
3 acres of land on which her home is lot. She also owns 10 acres of farm land §416.1224 How nonbusiness property
used to produce goods or services
tonnected to her home. There are 2 tool
essential to self-support is counted.
i and 2 animal shelters located on the 10
i. She has various pieces of farm equipNonbusiness
is considered
. that are necessary for her farming ac- to be essential property
for an individual's (and
es. We exclude the house and the 3 acres
r the home exclusion (see 1416.1212). spouse, if any) self-support if it is used
iver, we look at the other 10 acres of to produce goods or services necessary
the buildings and equipment separately for his or her daily activities. This type
e if her total equity in them is no more of property includes real property such
$6,000 and if the annual rate of return is as land which is used to produce vegecent of her equity. In this case, the 10 tables or livestock only for personal
and buildings are valued at $4,000 and
ew items of farm equipment and other consumption in the individual's houseitory are valued at $1,500. Charlotte hold (for example, corn, tomatoes,
produce which nets her more than 6 per- chicken, cattle). This type of property
for this year. The 10 acres and other also includes personal property nec[ are excluded as essential to her self- essary to perform daily functions ex>rt and they continue to be excluded as clusive of passenger cars, trucks, boats,
as she meets the 6-percent annual re- or other special vehicles. (See §416.1218
requirement and the equity value of the for
a discussion on how automobiles
res and other items remains less than
are counted.) Property used to produce
goods or services or property necessary
mple 3. Henry has an automobile repair to perform daily functions is excluded
eas valued at $5,000. There are no debts
e property and bills are paid monthly, if the individual's equity in the propiie past 4 years the business has just erty does not exceed $6,000. Personal
m even. Since Henry's income from the property which is required by the indiess Is less then 6 percent of his equity, vidual's employer for work is not
ntire $5,000 is counted as his resources, counted, regardless of value, while the
this exceeds the resources limit as de- individual is employed. Examples of
>d in §416.1205, he is not eligible for SSI this type of personal property include
Its.
tools, safety equipment, uniforms and
Exception. Property that rep- similar items.
its the authority granted by a govExample. Bill owns a small unimproved lot
tental agency to engage in an in- several blocks from his home. He uses the
i-producing activity is excluded as lot, which is valued at $4,800, to grow vegetajrty essential to self-support if it bles and fruit only for his own consumption.
Since his equity in the property is less than
the property is excluded as necessary
Used in a trade or business or $6,000,
usiness income-producing activ- to self-support.
[50 PR 42687, Oct. 22, 1985]
>r
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(416.1225 An approved plan for selfsupport; general.
If the individual is blind or disabled,
resources will not be counted that are
identified as necessary to fulfill a plan
for achieving self-support which is in
writing, has been approved by the Social Security Administration and is
being pursued by the individual.
[50 FR 42688, Oct. 22, 1985]
H16.1226 What a plan to achieve selfsupport is.
A plan to achieve self-support must—
(a) Be designed especially for the individual;
(b) Be in writing;
(c) Be approved by the Social Security Administration (a change of plan
must also be approved);
(d) Be designed for an initial period
of not more than 18 months. The period
may be extended for up to another 18
months if the individual cannot complete the plan in the first 18-month period. A total of up to 48 months may be
allowed to fulfill a plan for a lengthy
education or training program designed
to make the individual self-supporting;
(e) Show the individual's specific occupational goal;
(f) Show what resources the individual has or will receive for purposes of
the plan and how he or she will use
them to attain his or her occupational
goal; and
(g) Show how the resources the individual set aside under the plan will be
kept identifiable from his or her other
funds.
(50 FR 42688, Oct. 22, 1985]
1416.1227 When the resources excluded under a plan to achieve selfsupport begin to count.
The resources that were excluded
under the individual's plan will begin
to be counted as of the first day of the
month following the month in which
any of these circumstances occur:
(a) Failing to follow the conditions of
the plan:
(b) Abandoning the plan;
(c) Completing the time schedule
outlined in the plan; or
(d) Reaching the goal as outlined in
the plan.
(50 FR 42688, Oct. 22, 19851

§416.1228 Exclusion of Alaskan natives' stock in regional or village
corporations.
(a) In determining the resources of a
native of Alaska (and spouse, if any)
there will be excluded from resources,
shares of stock held in a regional or
village corporation during the period of
20 years in which such stock is inalienable, as provided by sections 7(h) and
8(c) of the Alaska Native Claims Settlement Act (43 U.S.C. 1606, 1607). The
20-year period of inalienability terminates on January 1,1992.
(b) As used in this section, native of
Alaska has the same meaning as that
contained in section 3(b) of the Alaska
Native Claims Settlement Act (43
U.S.C. 1602(b)).
§ 416.1230 Exclusion of life insurance.
(a) General. In determining the resources of an individual (and spouse, if
any), life insurance owned by the individual (and spouse, if any) will be considered to the extent of its cash surrender value. If, however, the total face
value of all life insurance policies on
any person does not exceed $1,500, no
part of the cash surrender value of such
life insurance will be taken into account in determining the resources of
the individual (and spouse, if any). In
determining the face value of life insurance on the individual (and spouse,
if any), term insurance and burial insurance will not be taken into account.
(b) Definitions—(1) Life insurance. Life
insurance is a contract under which
the insurer agrees to pay a specified
amount upon the death of the insured.
(2) Insurer. The insurer is the company or association which contracts
with the owner of the insurance.
(3) Insured. The insured is the person
upon whose life insurance is effected.
(4) Owner. The owner is the person
who has the right to change the policy.
This is normally the person who pays
the premiums.
(5) Term insurance. Term insurance is
a form of life insurance having no cash^
surrender value and generally furnishing insurance protection for only a
specified or limited period of time.
(6) Face value. Face value is the basic
death benefit of the policy exclusive of
dividend
additions
or
additional
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lounts payable because of accidental
i t h or under other special provisions.
7) Cash surrender value. Cash surrenr value is the amount which the inner will pay (usually to the owner)
on cancellation of the policy before
ath of the insured or before m a t u r i t y
the policy.
8) Burial insurance. Burial insurance
insurance whose terms specifically
:>vide t h a t the proceeds can be used
ly to pay the burial expenses of the
mred.
16.1231 Burial spaces and certain
funds set aside for burial expenses.
a) Burial spaces—{I) General. In dermining the resources of an individ1, the value of burial spaces for the
iividual, the individual's spouse or
y member of the individual's imme*te family will be excluded from reurces.
2) Burial spaces defined. For purposes
this section "burial spaces" include
rial
plots,
gravesites,
crypts,
ausoleums, urns, niches and other
fltomary and traditional repositories
r the deceased's bodily remains proied such spaces are owned by the invidual or are held for his or her use.
Iditionally, the term includes necBary and reasonable improvements or
dltions to or upon such burial spaces
eluding, but not limited to, vaults,
adstones, markers, plaques, or burial
ntainers and arrangements for openg: and closing the gravesite for burial
the deceased.
[3) An agreement representing the purase of a burial space. The value of an
reement representing the purchase of
burial space, including any accumubed interest, will be excluded from reurces. We do not consider a burial
ace "held for" an individual under an
r e e m e n t unless the individual curQtly owns and is currently entitled
the use of the space under t h a t
reement. For example, we will n o t
nsider a burial space "held for" an
dividual under an installment sales
r e e m e n t or other similar device
ider which the individual does not
r r e n t l y own nor currently have the
rht to use the space, nor is the seller
r r e n t l y obligated to provide the
ace, until the purchase amount is
id in full.

(4) Immediate family defined. For purposes of this section immediate family
means an individual's minor and adult
children, including adopted children
and step-children; an individual'i
brothers, sisters, parents, adoptive parents, and the spouses of those individuals. Neither dependency nor living-inthe-same-household will be a factor in
determining whether a person is an immediate family member.
(b) Funds set aside for burial expenses.
(1) Exclusion. In determining the resources of an individual (and spouse, if
any) there shall be excluded an amount
not in excess of $1,500 each of funds specifically set aside for the burial expenses of the individual or the individual's spouse. This exclusion applies
only if the funds set aside for burial expenses are kept separate from all other
resources not intended for burial of the
individual (or spouse) and are clearly
designated as set aside for the individual's (or spouse's) burial expenses. If
excluded burial funds are mixed with
resources not intended for burial, the
exclusion will not apply to any portion
of the funds. This exclusion is in addition to the burial space exclusion.
(2) Exception for parental deeming situations. If an individual is an eligible
child, the burial funds (up to $1,500)
t h a t are set aside for the burial arrangements of the eligible child's ineligible parent or parent's spouse will not
be counted in determining the resources of such eligible child.
(3) Burial funds defined. For purposes
of this section "burial funds" are revocable burial contracts, burial trusts,
other burial arrangements (including
amounts paid on installment sales cont r a c t s for burial spaces), cash, accounts, or other financial instruments
with a definite cash value clearly designated for the individual's (or
spouse's, if any) burial expenses and
kept separate from nonburial-related
assets. Property other than listed in
this definition will not be considered
"burial funds."
(4) Recipients currently receiving SSI
benefits. Recipients currently eligible
as of July 11, 1990, who have had burial
funds excluded which do not meet all of
the requirements of paragraphs (b) (1)
and (3) of this section must convert or
separate such funds to meet these re-

786

§416.1232

Social Security Administration, HHS
quirement8 unless there is an impediment to such conversion or separation;
i.e., a circumstance beyond an individual's control which makes conversion/
separation impossible or impracticable.
For so long as such an impediment or
circumstance exists, the burial funds
will be excluded if the individual remains otherwise continuously eligible
for the exclusion.
(5) Reductions. Each person's (as described
in
§§416.1231(b)(l)
and
416.1231(b)(2)) $1,500 exclusion m u s t be
reduced by:
(i) The face value of insurance policies on the life of an individual owned
by the individual or spouse (if any) if
the cash surrender value of those policies has been excluded from resources
as provided in §416.1230; and
(ii) Amounts in an irrevocable t r u s t
(or other irrevocable arrangement)
available to meet the burial expenses.
(6) Irrevocable trust or other irrevocable
arrangement. Funds in an irrevocable
trust or other irrevocable arrangement
which are available for burial are funds
which are held in an irrevocable burial
contract, an irrevocable burial trust,
or an amount in an irrevocable t r u s t
which is specifically identified as available for burial expenses.
(7) Increase in value of burial funds. Interest earned on excluded burial funds
and appreciation in the value of excluded burial arrangements which
occur beginning November 1, 1982, or
the date of first SSI eligibility, whichever is later, are excluded from resources if left to accumulate and become part of the separate burial fund.
(8) Burial funds used for some other
purpose, (i) Excluded burial funds m u s t
be used solely for t h a t purpose.
(ii) If any excluded funds are used for
a purpose other than the burial arrangements of the individual or the individual's spouse for whom the funds
were set aside, future SSI benefits of
the individual (or the individual and eligible spouse) will be reduced by an
amount equal to the a m o u n t of excluded burial funds used for another
purpose. This penalty for use of excluded burial funds for a purpose other
than the burial arrangements of the individual (or spouse) will apply only if,
as of the first moment of the m o n t h of
use, the individual would have had re-

sources in excess of the limit specified
in §416.1205 without application of the
exclusion.
(9) Extension of burial fund exclusion
during suspension. The exclusion of burial funds and accumulated interest and
appreciation will continue to apply
throughout a period of suspension as
described in §416.1321, so long as the individual's eligibility has not been terminated as described in §§416.1331
through 416.1335.
[48 FR 57127, Dec. 28, 1983, as amended at 55
FR 28377, July 11, 1990; 57 FR 1384, Jan. 14.
1992]

§416.1232 Replacement of lost, damaged, or stolen excluded resources.
. (a) Cash (including any interest
earned on the cash) or in-kind replacement received from any source for purposes of repairing or replacing an excluded resource (as defined in §416.1210)
t h a t is lost, damaged, or stolen is excluded as a resource. This exclusion applies if the cash (and the interest) is
used to repair or replace the excluded
resource within 9 months of the date
the individual received the cash. Any
of the cash (and interest) t h a t is not
used to repair or replace the excluded
resource will be counted as a resource
beginning with the month after the 9month period expires.
(b) The initial 9-month time period
will be extended for a reasonable period
up to an additional 9 months where we
find the individual had good cause for
not replacing or repairing the resource.
An individual will be found to have
good cause when circumstances beyond
his or her control prevented the repair
or replacement or the contracting for
the repair or replacement of the resource. If good cause is found for an individual, any unused cash (and interest) is counted as a resource beginning
with the month after the good cause
extension period expires. Exception: For
victims of Hurricane Andrew only, the
extension period for good cause may be
extended for up to an additional 12
months beyond the 9-month extension
when we find t h a t the individual had
good cause for not replacing or repairing an excluded resource within the 9month extension.
(c) Where an extension of the time
period is made for good cause and the
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01-93
BULLETIN OFS-IIID-93-01
ASSET STANDARDS - WHAT IS AN ASSET?
Deemed Assets

501-3

Deemed Assets of SSI Recipients
The receipt of SSI does not necessarily mean that the client
meets the asset criteria. You should verify all countable assets.
Any client with countable assets over the asset limit is not
eligible for Medicaid. You should inform Social Security of a
Medicaid denial for an SSI recipient due to assets.
EXCEPTION FOR SSI RECIPIENTS:
If a client receives SSI based on excess real property that has
been exempted by SSI due to a good faith effort to sell the
property, you should deem the client eligible for Medicaid.
Make sure that all other criteria of eligibility are met. This rule
applies only for SSI recipients because they are categorically
eligible for Medicaid. Continue Medicaid for as long as SSI
continues the conditional or extended SSI payments.
Do not exempt excess real property where the client is showing
a good faith effort to sell the property for any other client.

501-3

04-95
BULLETIN OFS-IIID-95-02

UTAH-DHS-OFS
VOLUME lll-D

ASSET STANDARDS - ASSET LIMITS
503

Asset Limits
503-1

Eligibility Rule for Assets
To be eligible for medical assistance, a client's countable assets
must be equal to or less than the applicable asset limits. It makes
no difference if the client receives SSI, although most SSI
recipients do not have assets exceeding the Medicaid asset limit.

503-2

"First Moment of the Month" Rule
Use assets held on the first moment of a calendar month to
compute eligibility for that month. The case is ineligible for the
entire month if countable assets exceed limits on the first moment
of the month.
Do not count anything as an asset if it is being counted as income
in that month, except as defined in Section 511-8 relating to trusts.
If the client's assets exceed the asset limit, carefully examine the
checking account balance used. Deduct money for any checks
written before the first of the month if those checks have not yet
been deducted from the client's checking account balance.

503-3

How to Apply the Asset Limit
Use the asset limit that corresponds to the number of people being
counted in the BMS or poverty level household size.

MEDICAID
NO. OF PERSONS ASSET LEVEL

ASSET LEVEL FOR
QMB, SLMB AND THE
WORKING DISABLED

1 PERSON

$2,000

$4,000

2 PEOPLE

$3,000

$6,000

503-3

UTAH-DHS-OFS
VOLUME MID

07-93
BULLETIN OFS-IIID-93-04
ASSET STANDARDS - EXEMPT ASSETS
Life Insurance

521-16

Life Insurance
Count any policy that is owned by the client. The owner of the
policy can access all cash and loan values. If the client is not
the owner, even if the policy covers the client's life, it does not
count.
1.

Computation of Life Insurance as an Asset
A.

This policy must be applied to each individual
separately. DO NOT average the life insurance
policies if more than one person in a household is
eligible for Medicaid.

B.

Do not count the following kinds of insurance
toward the $limit explained in part C below:
(1)

Term insurance that does not have a cash
surrender value.

(2)

Burial insurance which allows payment
ONLY for the insured's burial expenses.
Burial insurance does not accumulate a cash
surrender value. If the insurance has a cash
surrender value to which the owner has
access, it is not burial insurance.
Burial insurance is a contract whose terms
preclude the use of its proceeds for anything
other than payment of the insured's burial
expenses.

C.

If the total face value of all life insurance policies
the client owns on the same insured does not
exceed $1,500, those life insurance policies are
exempt and are not counted as assets to determine
(Continued on next page)
521-16
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07-95
BULLETIN OFS-IIID-95-04
ASSET STANDARDS - EXEMPT ASSETS
Life Insurance
eligibility. Instead, the face value of the policies
MUST be counted toward the $1,500 burial/funeral
fund exemption. (See Sec. 521-18.) This $1,500
limit must be applied to each individual separately.
The face value is the amount of the policy's basic
death benefit that the insured purchases. It does not
include the value of any dividend additions added
after the policy is purchased. It also does not include
additional sums that will be paid for accidental death.
EXAMPLES:
Mr. Jones has three whole life insurance policies. The total
face value is $1,300. None of these policies are countable
assets. If Mr. Jones does not have an irrevocable burial
trust, only $200 may be set aside for burial or funeral. This
is the portion of the $1,500 burial/funeral fund exemption
remaining after deducting the $1,300 face value of the
insurance policies.
EXAMPLE #2:
Mr. Martin has two term life insurance policies that have
cash surrender value. The total face value of the policies is
$1,100. These I r e not counted as assets because the face
value is below $1,500.
Mr. Martin also has a $1,500 irrevocable burial trust. After
deducting the value of the irrevocable burial trust, he has no
balance remaining to the $1,500 burial/funeral fund
exemption. This does not matter - the life insurance policies
are NOT COUNTED as assets.
D.

If the total face value of all of a client's life insurance
policies exceeds $1,500, the cash surrender value of
any policy is a resource to the individual. The cash
value may be counted toward the $1500
(Continued on next page)
521-16 Page 2
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ASSET STANDARDS - EXEMPT ASSETS
Life Insurance
burial/funeral fund exemption (See section 521-18).
Any remaining cash value is a countable resource.
This $1,500 limit must be applied to each individual
separately.
EXAMPLE #3:
Mr. Smith has three life insurance policies. The total face
value is $1,700. The cash surrender value of the three
policies totals $780. Mr. Smith also has $1,000 set aside in
an irrevocable burial trust.
The $1,000 irrevocable burial trust reduces the amount that
Mr. Smith may set aside for his burial and funeral to $500.
The cash surrender value of the life insurance policies is
used to further reduce the amount to zero. Mr. Smith cannot
set aside any more assets for funeral or burial. $280 ($780
- $500) of the cash value of the life insurance policies is
counted as an asset to determine eligibility.
EXAMPLE #4:
Mr. and Mrs. Smith are both disabled. Mr. Smith has two life
insurance policies, with a total face value of $1,800. Mrs.
Smith has one life insurance policy, with a face value of
$1,000. The cash surrender values of Mr. Smith's policies
must be counted as assets. Check the burial/funeral fund
exemption to decide if any of the cash value can be
exempted (See section 521-18). Mrs. Smith's life insurance
policy is exempt and does not count as an asset. Instead,
her life insurance policy counts towards the $1,500
burial/funeral exemption.
E.

Term insurance policies may be considered a
resource if they generate a cash surrender value.
The face value of these cash surrender value policies
are taken into account in determining whether the
individual's insurance value exceeds $1,500.
(Continued on next page)
521-16 Page 3
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ASSET STANDARDS - EXEMPT ASSETS
Burial/Funeral Fund
521-18

Burial/Funeral Fund
1.

Burial/Funeral Fund Exemption
A.

First, subtract the value of any irrevocable burial
trust from the $1,500 burial or funeral fund
exemption. If the irrevocable burial trust is valued
at $1,500 or more, it will reduce the burial or
funeral fund exemption to zero. No other assets
can be exempted for burial or funeral. The balance
of the irrevocable burial trust exceeding $1,500 is
not counted as an asset. (See Sec. 521-15.)

B.

Any amount of the $1,500 burial/funeral fund
exemption remaining after deducting an irrevocable
burial trust must then be reduced by the value of
any whole life insurance policies. If the total face
value of all the client's policies is $1,500 or less,
reduce the balance of the $1,500 burial/funeral
fund exemption by the face value of the policies.
If the total face value of all the client's policies is
more than $ 1 , 5 0 0 , reduce the balance of the
$1,500 burial/funeral fund exemption by the cash
value of the policies.

C.

If, after subtracting the value of the irrevocable
burial trusts and value of whole life insurance
policies, there is still a balance in the burial or
funeral fund exemption, reduce the remaining
exemption level by the cash value of any burial
contract, funeral plan, and funds set aside for
burial which are separately identified and not
mixed with other funds. Funds set aside for burial
must be clearly designated so that an outside
observer can see that these funds are specifically
for the client's burial expenses.
(Continued on next page)
521-18
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BULLETIN OFS-IIID-92-03
ASSET STANDARDS - EXEMPT ASSETS
Burial/Funeral Fund
D.

After $1,500 in assets has been exempted for
burial or funeral, remaining assets must be counted
to determine eligibility.

(Continued on the Next Page)
521-18 Page 2
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ASSET STANDARDS - EXEMPT ASSETS
Burial/Funeral Fund
2.

Burial/Funeral Fund Worksheet
A.

Maximum Burial/Funeral Fund Allowance $1,500 for each
individual or spouse in the home. Complete a separate
worksheet for each person

B.

Value of Irrevocable Burial Trusts for that client

C.

Remaining allowance.
(Line 1 - Line 2)

D.

If the total face value of all of the client's life
insurance policies IS $1,500 OR LESS, enter the
face value of the client's policies

E.

Remaining allowance (Line 3 - Line 4)

If Line E is less than $1.00, no other assets can be exempted to provide for burial.
F.

OTHER BURIAL ASSETS
(1)
If the total face value of all of the client's
life insurance policies IS MORE THAN
$ 1,500, enter the cash surrender value
of the client's policies
(2)

Burial Contracts for the client

(3)

Funeral Plans for the client

(4)

Funds Set Aside for Burial of that client

(5)

TOTAL CASH VALUE OF OTHER BURIAL
ASSETS

(Enter the amount from Line E)
G.

Countable Assets (The total cash value of other
burial assets on Line F(5) MINUS Line E)

IF THE AMOUNT ON LINE G IS GREATER THAN ZERO,
ADD THAT AMOUNT TO OTHER COUNTABLE ASSETS
TO DETERMINE ELIGIBILITY.

521-18 Page 3
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08-92
BULLETIN OFS-IIID-92-04
ASSET STANDARDS - EXEMPT ASSETS
Burial/Funeral Fund
3.

Interest of Assets Exempt for Burial or Funeral
Interest accrued on burial contracts, funeral plans, or
funds set aside for burial that are exempt because they
are part of the $1,500 burial/funeral exemption is NOT
counted as income. The interest is also NOT counted as
an asset provided that the Medicaid case has never
closed.
If and when a client's Medicaid case is closed for more
than 30 days, the burial/funeral fund money is limited to
$1,500 maximum including any accrued interest with
each new approval. If the account has increased due to
interest accumulation, the excess over $1,500 is not
exempt.

4.

Use of Burial Assets for Other Purposes
Once a fund is designated as funds set aside for burial, it
remains a burial fund until:
A.
B.

C.

The case is closed.
We can no longer exclude part or all of the funds
because the individual has purchased life insurance
or irrevocable burial contracts which partially or
totally offsets the available burial funds exclusion.
The individual uses the funds for another purpose.

If a person ever removes the principle or interest from an
exempt burial contract, funeral plan, funds set aside for
burial, or a life insurance policy and uses the money for a
purpose other than for their burial expenses, the amount
of the funds set aside for burial and used for another
purpose must be counted as income. The amount
remaining in the fund is a countable asset. The client

(Continued on next page)
521-18
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§435.119
year so long as the woman remains eligible as categorically needy and the
child is a member of the woman's
household. If the mother's basis of eligibility changes to medically needy,
the child is eligible as medically needy
under §435.301(b)(l)(iii).
(b) The requirements under paragraph (a) of this section apply to children born on or after October 1, 1984.
[52 FR 43071, Nov. 9. 1987]
MANDATORY COVERAGE OF QUALIFIED
FAMILY MEMBERS

§435.119 Qualified family members.
(a) Definition. A qualified family member is any member of a family, including pregnant women and children eligible for Medicaid under §435.116 of this
subpart, who would be receiving AFDC
cash benefits on the basis of the unemployment oT the principal wage earner
under section 407 of the Act had the
State not chosen to place time limits
on those benefits as permitted under
section 407(b)(2)(B)(i) of the Act.
(b) State plan requirement. The State
plan must provide that the State
makes Medicaid available to any individual who meets the definition of
"qualified family member" as specified
in paragraph (a) of this section.
(c) Applicability. The provisions in
this section are applicable in the 50
States and the District of Columbia
from October 1, 1990, through September 30, 1998. The provisions are applicable in American Samoa from October 1,
1992, through September 30, 1998.
[58 FR 48614. Sept. 17. 1993]
MANDATORY COVERAGE OF THE AGED,
BLIND, AND DISABLED

§ 435.120 Individuals receiving SSI.
Except as allowed under §435.121, the
agency must provide Medicaid to aged,
blind, and disabled individuals or couples who are receiving or are deemed to
be receiving SSI. This includes individuals who are—
(a) Receiving SSI pending a final determination of blindness or disability;
(b) Receiving SSI under an agreement with the Social Security Administration to dispose of resources that
exceed the SSI dollar limits on resources; or

(c) Receiving benefits under section*'
1619(a) of the Act or in section 1619(b);
status (blind individuals or those with]
disabling impairments whose income!
equals or exceeds a specific Supple/]
mental Security Income limit). (Reguii
lations at 20 CFR 416.260 through
416.269 contain requirements governing.
determinations of eligibility under this
provision.) For purposes of this para-'
graph (c), this mandatory categorically
needy group of individuals includes
those qualified severely impaired indi-1
viduals defined in section 1905(q) of the
Act.
[55 FR 33705, Aug. 17, 1990]
§435.121 Individuals in States using
more restrictive requirements for
Medicaid than the SSI requirements.
(a) Basic eligibility group requirements.
(1) If the agency does not provide Medicaid under §435.120 to aged, blind, and
disabled individuals who are SSI recipients, the agency must provide Medicaid
to aged, blind, and disabled individuals
who meet eligibility requirements that"
are specified in this section.
(2) Except to the extent provided in
paragraph (a)(3) of this section, th$
agency may elect to apply more re-j
strictive eligibility requirements to,
the aged, blind, and disabled that are
more restrictive than those of the SSI
program. The more restrictive requirej
ments may be no more restrictive than^
those requirements contained in thft
State's Medicaid plan in effect on Jarijj
uary 1, 1972. If any of the State's 1972^
Medicaid plan requirements were morgj
liberal than of the SSI program, thft
State must use the SSI requirement in|
stead of the more liberal requirements^
except to the extent the State elects ta
use more liberal criteria under §435.600
(3) The agency must not apply a more
restrictive requirement under the pro!
visions of paragraph (a)(2) of this seS
tion if;
(i) The requirement conflicts witfij
the requirements of section 1924 of $ £
Act, which governs the eligibility an4
post-eligibility treatment of income
and resources of institutionalized indh
viduals with community spouses;
(ii) The requirement conflicts with^
more liberal requirement which t h |
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(b) The a g e n c y m u s t p u b l i s h in q u a n tity and m a k e a v a i l a b l e b u l l e t i n s or
pamphlets t h a t e x p l a i n t h e r u l e s governing e l i g i b i l i t y a n d a p p e a l s in s i m p l e
and u n d e r s t a n d a b l e t e r m s .
(44 FR 17937, Mar. 23, 1979. as amended at 45
FR 24887. Apr. 11,1980]
|435.906

Opportunity to apply.

The agency m u s t afford a n i n d i v i d u a l
wishing to do so t h e o p p o r t u n i t y t o
apply for Medicaid w i t h o u t d e l a y .
(435.907

Written application.

(a) The a g e n c y m u s t r e q u i r e a w r i t ten a p p l i c a t i o n from t h e a p p l i c a n t , a n
authorized r e p r e s e n t a t i v e , or, if t h e a p plicant is i n c o m p e t e n t or i n c a p a c i tated, s o m e o n e a c t i n g r e s p o n s i b l y for
the a p p l i c a n t .
(b) S u b j e c t t o t h e c o n d i t i o n s s p e c i fied in p a r a g r a p h (c) of t h i s s e c t i o n , t h e
application m u s t be on a f o r m p r e scribed by t h e a g e n c y a n d s i g n e d u n d e r
a penalty of p e r j u r y .
(c) The a p p l i c a t i o n form used a t
outstation l o c a t i o n s for l o w - i n c o m e
pregnant w o m e n , i n f a n t s , a n d c h i l d r e n
specified in §435.904 m u s t n o t be t h e a p plication form used t o a p p l y for A F D C .
The a p p l i c a t i o n form ( i n c l u d i n g a n y
computerized a p p l i c a t i o n form)
for
these d e s i g n a t e d e l i g i b i l i t y g r o u p s m a y
be—
(1) A M e d i c a i d - o n l y form p r e s c r i b e d
by the a g e n c y s p e c i f i c a l l y for t h e d e s ignated e l i g i b i l i t y g r o u p s ;
(2) An e x i s t i n g M e d i c a i d - o n l y a p p l i cation; or
(3) A m u l t i p l e - p r o g r a m a p p l i c a t i o n
that c o n t a i n s c l e a r l y i d e n t i f i a b l e Medicaid-only s e c t i o n s or p a r t s .
(59 FR 48810, Sept. 23, 1994]
EFFECTIVE

DATE

NOTE:

At

59

FR

48810.

jkPt. 23, 1994, §435.907 was revised, effective
October
24, 1994. For the convenience of the
[e&der, the superseded text is set forth
below.
H35.907 Written application.
The agency must require a written applica,0n
from the applicant, an authorized representative or, if the applicant is incompetent or incapacitated, someone acting re8
Ponsibly for the applicant. The application
U8
t be on a form prescribed by the agency
nd
signed under a penalty of perjury.

§435.910

§ 435.908 A s s i s t a n c e w i t h application.
T h e a g e n c y m u s t allow a n i n d i v i d u a l
or i n d i v i d u a l s of t h e a p p l i c a n t ' s c h o i c e
to accompany, assist, and represent the
a p p l i c a n t in t h e a p p l i c a t i o n p r o c e s s or
a r e d e t e r m i n a t i o n of e l i g i b i l i t y .
§435.909 Automatic
entitlement
to
Medicaid following a determination
of eligibility under o t h e r programs.
The agency m u s t not require a separ a t e a p p l i c a t i o n for Medicaid from a n
i n d i v i d u a l , if—
(a) T h e i n d i v i d u a l r e c e i v e s AFDC; or
(b) T h e a g e n c y h a s a n a g r e e m e n t
with the Social Security Administrat i o n (SSA) u n d e r s e c t i o n 1634 of t h e
A c t for d e t e r m i n i n g M e d i c a i d eligib i l i t y ; and—
(1) T h e i n d i v i d u a l r e c e i v e s SSI;
(2) T h e i n d i v i d u a l r e c e i v e s a m a n d a tory S t a t e supplement under either a
f e d e r a l l y - a d m i n i s t e r e d or S t a t e - a d m i n i s t e r e d p r o g r a m ; or
(3) T h e i n d i v i d u a l r e c e i v e s a n optional S t a t e supplement and the agency p r o v i d e s M e d i c a i d t o r e c i p i e n t s of
o p t i o n a l s u p p l e m e n t s u n d e r §435.230.
§435.910 Use of social security number.
(a) T h e a g e n c y m u s t r e q u i r e , a s a
c o n d i t i o n of e l i g i b i l i t y , t h a t e a c h i n d i vidual (including children) requesting
M e d i c a i d s e r v i c e s furnish e a c h of h i s or
h e r s o c i a l s e c u r i t y n u m b e r s (SSNs).
(b) T h e a g e n c y m u s t a d v i s e t h e a p p l i c a n t of—
(1) [ R e s e r v e d l
(2) T h e s t a t u t e or o t h e r a u t h o r i t y
u n d e r w h i c h t h e a g e n c y is r e q u e s t i n g
the applicant's SSN; and
(3) T h e u s e s t h e a g e n c y will m a k e of
e a c h S S N , i n c l u d i n g i t s use for verifyi n g i n c o m e , e l i g i b i l i t y , a n d a m o u n t of
medical assistance payments
under
§§435.940 t h r o u g h 435.960.
(c)—(d) [ R e s e r v e d ]
(e) If a n a p p l i c a n t c a n n o t r e c a l l h i s
S S N or S S N s or h a s n o t been i s s u e d a
SSN the agency must—
(1) A s s i s t t h e a p p l i c a n t in c o m p l e t i n g
a n a p p l i c a t i o n for a n S S N ;
(2) O b t a i n e v i d e n c e r e q u i r e d u n d e r
S S A r e g u l a t i o n s to e s t a b l i s h t h e a g e ,
t h e c i t i z e n s h i p or a l i e n s t a t u s , a n d t h e
t r u e i d e n t i t y of t h e a p p l i c a n t ; a n d
(3) E i t h e r s e n d t h e a p p l i c a t i o n t o
S S A or, if t h e r e is e v i d e n c e t h a t t h e

ADDENDUM G

Effect** Date
19M Acts. Amendment by section 107(a)(4) of
Pub.L. 108-296 effective Mar. 31, 1995, aee seetion 110 of Pub.L. 108-296, set out as a note
under section 401 of this title.
ft 1383c

Section 208(b) of Pub.L. 103-296 provided
that- "The amendment made by subsection (a)
[amending this section] shall take effect on January 1,1996."

Eligibility for medical aeeiatanc* of aged, blind, or disabled individuals
under State's medical assistance plan

(a) Determination by Commissioner of Social Security pursuant to agreement
between Commissioner of Social Security and State; costs
The Commissioner of Social Security may enter into an agreement with any State
which wishes to do so under which the Commissioner will determine eligibility for
medical assistance in the case of aged, blind, or disabled individuals under such State's
plan approved under subchapter XDC of this chapter. Any such agreement shall provide
for payments by the State, for use by the Commissioner of Social Security in carrying
out the agreement, of an amount equal to one-half of the cost of carrying out the
agreement, but in computing such cost with respect to individuals eligible for benefits
under this subchapter, the Commissioner of Social Security shall include only those costs
which are additional to the costs incurred in carrying out this subchapter.
(b) Preservation of benefit status for certain disabled widows and widowers
(1) An eligible disabled widow or widower (described in paragraph (2)) who is entitled
to a widow's or widower's insurance benefit based on a disability for any month under
section 402(e) or (f) of this title but is not eligible for benefits under this subchapter in
that month, and who applies for the protection of this subsection under paragraph (3),
shall be deemed for purposes of subchapter XIX of this chapter to be an individual with
respect to whom benefits under this subchapter are paid in that month if he or she—
(A) has been continuously entitled to such widow's or widower's insurance
benefits from the first month for which the increase described in paragraph (2)(C)
was reflected in such benefits through the month involved, and
(B) would be eligible for benefits under this subchapter in the month involved if
the amount of the increase described in paragraph (2)(C) in his or her widow's or
widower's insurance benefits, and any subsequent cost-of-living adjustments in such
benefits under section 415(i) of this title, were disregarded.
(2) For purposes of paragraph (1), the term "eligible disabled widow or widower"
means an individual who—
(A) was entitled to a monthly insurance benefit under subchapter II of this
chapter for December 1983,
(B) was entitled to a widow's or widower's insurance benefit based on a disability
under section 402(e) or (f) of this title for January 1984 and with respect to whom a
benefit under this subchapter was paid in that month, and
(C) because of the increase in the amount of his or her widow's or widower's
insurance benefits which resulted from the amendments made by section 134 of the
Social Security Amendments of 1983 (Public Law 98-21) (eliminating the additional
reduction factor for disabled widows and widowers under age 60), was ineligible for
benefits under this subchapter in the first month in which such increase was paid to
him or her (and in which a retroactive payment of such increase for prior months
was not made).
(3) This subsection shall only apply to an individual who files a written application for
protection under this subsection, in such manner and form as the Commissioner of
Social Security may prescribe, no later than July 1,1988.
(4) For purposes of this subsection, the term "benefits under this subchapter"
includes payments of the type described in section 1382e(a) of this title or of the type
described in section 212(a) of Public Law 93-66.
(c) Loss of benefits upon entitlement to child's insurance benefits based on
disability
If any individual who has attained the age of 18 and is receiving benefits under this
subchapter on the basis of blindness or a disability which began before he or she
attained the age of 22—
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(1) becomes entitled, on or after the effective date of this subsection, to child's
insurance benefits which are payable under section 402(d) of this title on the basis
of such disability or to an increase in the amount of the child's insurance benefits
which are so payable, and
(2) ceases to be eligible for benefits under this subchapter because of such child's
insurance benefits or because of the increase in such child's insurance benefits,
such individual shall be treated for purposes of subchapter XIX of this chapter as
receiving benefits under this subchapter so long as he or she would be eligible for
benefits under this subchapter in the absence of such child's insurance benefits or such
increase.
(d) Retention of medicaid when SSI benefits are lost upon entitlement to early
widow's or widower's insurance benefits
(1) This subsection applies with respect to any person who—
(A) applies for and obtains benefits under subsection (e) or (f) of section 402 of
this title (or under any other subsection of section 402 of this title if such person is
also eligible for benefits under such subsection (e) or (f)) being then not entitled to
hospital insurance benefits under part A of subchapter XVIII of this chapter, and
(B) is determined to be ineligible (by reason of the receipt of such benefits under
section 402 of this title) for supplemental security income benefits under this
subchapter or for State supplementary payments of the type described in section
1382e(a) of this title (or payments of the type described in section 212(a) of Public
Law 93-66).
(2) For purposes of subchapter XIX of this chapter, each person with respect to
whom this subsection applies—
(A) shall be deemed to be a recipient of supplemental security income benefits
under this subchapter if such person received such a benefit for the month before
the month in which such person began to receive a benefit described in paragraph
(1)(A), and
(B) shall be deemed to be a recipient of State supplementary payments of the
type referred to in section 1382e(a) of this title (or payments of the type described
in section 212(a) of Public Law 93-66) if such person received such a payment for
the month before the month in which such person began to receive a benefit
described in paragraph (1)(A),
for so long as such person (i) would be eligible for such supplemental security income
benefits, or such State supplementary payments (or payments of the type described in
section 212(a) of Public Law 93-66), in the absence of benefits described in paragraph
(1)(A), and (ii) is not entitled to hospital insurance benefits under part A of subchapter
XVIII of this chapter.
(e) Preservation of Medical benefits
Each person to whom benefits under this subchapter by reason of disability are not
payable for any month solely by reason of clause (i) or (v) of section 1382(e)(3)(A) of this
title shall be treated, for purposes of subchapter XDC of this chapter, as receiving
benefits under this subchapter for the month.
(Aug. 14, 1935, c. 531, Title XVI, § 1634, as added Oct 80, 1972, Pub.L. 9^603, Title III, ft 301, 86
Stat. 1478, and amended Apr. 7, 1986, Pub.L. 99-272, Title XII, 5 12202(a), 100 Stat 290; Nov. 10,
1986, Pub.L. 9^-643, § 6(a), 100 Stat 3678; Dec. 22,1987, Pub.L. 100-203, Title IX, §§ 9108, 9116(a),
101 Stat. 1330-302, 1330-305; Nov. 5, 1990, Pub.L. 101-608, Title V, § 5103(c)(1), 104 Stat 1388-251;
Aug. 15, 1994, Pub.L. 103-296, Title I, § 107(a)(4), Title II, § 201(b)(3)(D), 108 Stat 1478, 1504.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1994 Acts. House Report No. 103-506 and
House Conference Report No. 103-670, see 1994
U S. Code Cong, and Adm. NewB, p. 1494.
Codifications
Amendment by section 201(b)(3XD) of Pub.L.
103-296 has been executed to this section as the

probable intent of Congress notwithstanding directory language purporting to require the
amendment of "(42 U.S.C. 13283c)".
Amendments
1994 Amendments. Subeec. (a).
Publ*.
103-296, § 107(a)(4), substituted "Commissioner
a
,
of Social Security" for Secretary' wherever
appearing in catchline and text

r U O L i I ^ IUCJAJLIIII AMU
Amendment to this section by section
201(bX8XD) of PubL 108-296 to apply with
respect to supplemental security income benefits
under this subchapter by reason of disability
which are otherwise payable in months begin
ning after 180 days after Aug 15,1994, with the
Secretary of Health and Human Services to
issue regulations necessary to carry out such
amendment not later than 180 days after Aug
16, 1994, see section 201(b)(3XEXi) of Pub L
103-296, set out as a note under section 1382 of
this title

(bX8) Pub L 103-296, ft 107(aX4),
substituted "Commissioner of Social Security"
for-Secretary"
Subset (e) Pub L 103-296, ft 201(bX3XD),
added subsec (e)
E f f e c t s Dates
1994 Acta. Amendment by section 107(aX4) of
Pub L 108-296 effective Mar 31, 1995, see sec
turn 110 of Pub L 103-296, set out as a note
under section 401 of this title

VfCjLit JYJttHj

Omitted
$ 141(a), 76 Stat 204, and amended PubL
10a-296, Aug 15, 1994, Title I, § 107(a)(4), 108
Stat 1478)
[PubL 103-2% Title I, §§ 107(a)(4), 110(a),
Aug 15, 1994 108 Stat 1478 1490, effective

§ 1385.

Omitted
HISTORICAL AND STATUTORY NOTES

Puerto Rico, Guam, and Virgin Islands

§ 1383d. Outreach program for children
(a) Establishment
The Commissioner of Social Security shall establish and conduct an ongoing program
of outreach to children who are potentially eligible for benefits under this subchapter by
reason of disability or blindness.
(b) Requirements
Under this program, the Commissioner of Social Security shall—
(1) aim outreach efforts at populations for whom such efforts would be most
effective; and
(2) work in cooperation with other Federal, State, and private agencies, and
nonprofit organizations, which serve blind or disabled individuals and have knowledge of potential recipients of supplemental security income benefits, and with
agencies and organizations (including school systems and public and private social
service agencies) which focus on the needs of children
(Ang 14, 1985, c 631, Title XVI, ft 1 « 6 , as added Dec 19, 1989, PubL 101-239, Title VIII,
§ 8006(a), 103 Stat 2463, and amended Aug 15, 1994, Pub L 103-296, Title I, § 107(a)(4), 108 Stat
1478)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1994 Acta. House Report No 108-506 and
House Conference Report No 103-670, see 1994
U S Code Cong and Adm News, p 1494

Security" for "Secretary** wherever appearing in
subsecs (a) and (b)
Effective Dates
1994 Acts Amendment by section 107(a)(4) of
Pub L 103-296 effective Mar 31, 1995, see sec
tion 110 of PubL 103-296, set out as a note
under section 401 of this title

Amendments
1994
Amendments PubL.
108-296,
$ 107(a)(4), substituted "Commissioner of Social

§ 1384. Omitted
HISTORICAL AND STATUTORY NOTES
(1) that the plan has been so changed that
it no longer complies with the provisions of
Enactment of subchapter XVI of the Social
§ 1382 of this title, or
Security Act [this subchapter] by section 301 of
(2) that in the administration of the plan
Pub L 92-603, eff Jan 1, 1974, was not applicathere is a failure to comply substantially with
ble to Puerto Rico, Guam, and the Virgin Isany sush provision,
lands See section 303(b) of PubX 92-608, set
the Commissioner of Social Security shall notify
out as a note under section 301 of this title.
such State agency that further payments will
not be made to the State (or, in the Commission
Therefore, as to Puerto Rico, Guam, and the
er*s discretion, that payments will be limited to
Virgin Islands, section 1604 of the Social Secun
categories under or parts of the State plan not
ty Act [this section) as it existed prior to reenaffected by such failure), until the Commissioner
actment of thia subchapter by PubL 92-403
of Social Security is satisfied that there will no
continues to apply and reads as follows
longer be any such failure to comply Until the
Commissioner is so satisfied the Commissioner
ft 1384 Operation of State plans
shall make no further payments to such State
If the Commissioner of Social Security, after
(or shall limit payments to categories under or
reasonable notice and opportunity for hearing to
parts of the State plan not affected by such
the State agency administering or supervising
failure)
the administration of the State plan approved
(Aug 14, 1985, c 581, Title XVI, § 1604, as
added July 25, 1962, PubL 87-643, Title I,
under this subchapter, finds—
Puerto Rico, Guam, and Virgin Islands

76

Mar 81,19&6, substituted "Commissioner of Social Security" for "Secretary", "the Commission
er's" for "his", and "the Commissioner" for "he",
wherever appearing ]

Enactment of subchapter XVI of the Social
Security Act [this subchapter] by section 301 of
Pub L 92-603, eff Jan 1,1974, was not apphca
ble to Puerto Rico Guam, and the Virgin Is
lands See section 303(b) of Pub L 92-603, set
out as a note under section 301 of this title
Therefore, as to Puerto Rico, Guam, and the
Virgin Islands section 1605 of the Social Secun
ty Act [this section] as it existed pnor to reen
actment of this subchapter by Pub L 92-603,
and as amended, continues to apply and to read
as follows
9 1385

Definitions

(a) For purposes of this subchapter, the term
"aid to the aged bond, or disabled' means money payments to needy individuals who are 65
years of age or older, are blind or are 18 years
of age or over and permanently and totally
disabled, but such term does not include—
(1) any such payments to or care in behalf
of any individual who is an inmate of a public
institution (except as a patient in a medical
institution) or
(2) any such payments to or care in behalf
of any individual who has not attained 65
years of age and who is a patient in an
institution for tuberculosis or mental diseases
Such term also includes payments which are not
included within the meaning of such term under
the preceding sentence, but which would be so
included except that they are made on behalf of
such a needy individual to another individual
who (as determined m accordance with stan
dards prescribed by the Commissioner of Social
Security) is interested in or concerned with the
welfare of such needy individual but only with
respect to a State whose State plan approved
under § 1382 of this title includes provision
for—
(A) determination by the State agency that
such needy individual has, by reason of his
physical or mental condition such inability to
manage funds that making payments to him
would be contrary to his welfare and, there
fore, it is necessary to provide such aid
through payments described in this sentence
(B) making such payments only m cases in
which such payments will, under the rules
otherwise applicable under the State plan for
determining need and the amount of aid to the
aged, blind, or disabled to be paid (and in
conjunction with other income and resources),

meet all the need [sic ] of the individuals with
respect to whom such payments are made,
(C) undertaking and continuing special efforts to protect the welfare of such individual
and to improve, to the extent possible, his
capacity for self-care and to manage funds,
(D) periodic review by such State agency of
the determination under clause (A) of this
subsection to ascertain whether conditions
justifying such determination still exist, with
provision for termination of such payments if
they do not and for seeking judicial appointment of a guardian or other legal representative, as described in § 1311 of this title, if and
when it appears that such action will best
serve the interests of such needy individual,
and
(E) opportunity for a fair hearing before
the State agency on the determination referred to in clause (A) of this subsection for
any individual with respect to whom it is
made
At the option of a State (if its plan approved
under this subchapter so provides), such term (l)
need not include money payments to an individ
ual who has been absent from such State for a
period in excess of ninety consecutive days (regardless of whether he has maintained his residence in such State during such period) until he
has been present in such State for thirty consec
utive days in the case of such an individual who
has maintained his residence in such State during such period or ninety consecutive days in the
case of any other such individual, and (u) may
include rent payments made directly to a public
housmg agency on behalf of a recipient or a
group or groups of recipients of aid under such
plan
(b) Repealed
Pub L 97-35, Title XXI,
§ 2184(d)(6)(B), Aug 13,1981, 95 Stat 818
(Aug 14, 1935, c 531, Title XVI, 9 1605, as
added July 25, 1962, PubL 87-543, TiUe I,
§ 141(a), 76 Stat 204, and amended July 80,
1965, Pub L 8^-97, Title II, §§ 221(dXD, (2),
222(b), Title IV, § 402(b), 79 Stat 358, 360, 416,
Oct 30,1972, Pub L 92-603, Title IV, $5 408(d),
409(d), 86 Stat 1490, 1491, Aug 13, 1981,
Pub L 97-35, Title XXI, § 2184(d)(6), 96 Stat
818, Aug 15, 1994, PubL 103-296, TiUe I,
§ 107(a)(4), 108 Stat 1478)
[Pub L 103-296, Title I, §§ 107(a)(4), 110(a),
Aug 15, 1994, 108 Stat 1478, 1490, effective
Mar 31, 1995, substituted "Commissioner of Social Security" for "Secretary" J

ADDENDUM H

MEDICAID ELIGIBILITY
TN 4 7-95

SI 01715.010A.2.

A.

POLICYS T A T E C H O I C E S (Cont.)
Medicaid spenddown is an important concept not only to the
1. 209(b) S t a t e s
209(b) States but also to all States with medically needy programs.
(Cont.)
Spenddown applies to individuals who have too much income
to qualify under the State's income limits. When an individual
has too much countable income to qualify for Medicaid, the State
Medicaid agency looks at the individual's incurred medical
expenses during a budget period (one to six months). In some
cases, the State can also look at some anticipated expenses,
such as the cost of health insurance. The State then takes
incurred costs for medical services covered under the State's
Medicaid plan during the budget period and deducts them from
the individual's countable income until the individual meets the
State's income limit. The amount of the excess over the State's
income limit is the responsibility of the individual, i.e., to qualify
for Medicaid, the individual will have to spend down income to
the State's income limit.
At present there are 11 209(b) States. They are:
Connecticut*
Hawaii
Illinois
Indiana*
Minnesota
Missouri*

New Hampshire*
North Dakota
Ohio
Oklahoma
Virginia

*These States do not include nonblind individuals under the
age of 18 in their definition of disability. Nonblind children
qualify for Medicaid under the AFDC-related eligibility7 standards
or the special standard described in SI 01715.005A.2. above.
SSI C r i t e r i a
States

States which use the SSI eligibility criteria for Medicaid may
make their own Medicaid determinations, or ask SSA to do it.
When a State makes its own determinations for SSI beneficiaries
following the SSI criteria, it is known as an SSI C r i t e r i a S t a t e .
At present, the Commonwealth of the Northern Mariana Islands
(NMI) and seven States are SSI Criteria States.
The SSI Criteria States are:
Alaska
Idaho
Kansas
Nebraska

1634 S t a t e s

Ne 'aaa
NL'I
Or« '£on

Ut in

When a State requests SSA to n u k e Medica z eligibility
determinations for it, it completes a 1634 agree *nent" with SSA.
Named for the implementing provi: ion in the ict. the 1634
flOTPPmpnf ^npcifipc; thp State's anc SSA's responsibilities, and

